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INSURANCE TRUST NOT SUBJECT INHERITANCE TAX 


decision real New York banks and trust com- 
panies least, concerning the taxability insurance trusts was ren- 
dered September 14, 1929, Surrogate Wingate the Surrogate’s 
Court Kings County (Brooklyn) New York. 

The decision, Matter Adolf Haedrich deceased, the effect 
that the proceeds policies life insurance, which form the subject 
life trust, are not subject inheritance tax under 
section 220 the New York Tax Law, even though the trust agreement 
provides that may altered revoked the donor any time 
during his life. 

The showed that Mr. Haedrich, the decedent, entered into 
trust agreement with the Brooklyn Trust Company trustee 
June 20, 1923. Pursuant this agreement the decedent deposited 
with the trust securities having market value $22,135. 
The agreement conferred upon the trust company powers reinvest- 
ment and provided that the proceeds should used first for the pay- 
ment the premiums four specified policies insurance the 
life the donor, which policies were transferred the trust company 
the agreement. The surplus was paid the donor during 
his lifetime and after his death was provided that the income should 
paid specified proportions the donor’s wife and two daughters 
during their lifetime, with remainders over. The agreement further 
provided that the donor could deposit additional securities insur- 
policies with the trust company subject the provisions the 
trust and that the agreement should subject revocation 
alteration the donor. the time the donor’s death which 
oceurred February 1928, one the four policies mentioned 
the agreement had been withdrawn and nine new ones had been added. 
The total face value all the policies was $74,500. 

was the attorneys for the beneficiaries the trust 
that the securities deposited with the trust company the donor were 
subject inheritance tax. They contended however that the pro- 
ceeds the insurance policies were not subject such tax. this 
point the State Tax Commission took the opposite stand. The Com- 
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mission contended that, since the trust agreement reserved the donor 
the power alter revoke the agreement, the gifts provided for were 
made contemplation death and were taxable under section 220 
the New York Tax Law. 

Section 220 the Tax Law, far material this 
decision, read follows the time the donor’s death: ‘‘A tax 
shall and hereby imposed upon the transfer any property, 
real personal, any interest therein income thereform 
trust otherwise, persons corporations the following cases, 
subject the exemptions and limitations hereinafter prescribed: 
When the transfer will the intestate laws this state 
from any person dying seized possessed thereof while resident 
the state. When the transfer made deed, grant, bargain, sale 
tended take effect possession enjoyment after such 
death, where any change the use enjoyment property in- 
such transfer, the income thereof, may occur the life- 
time the grantor reason any power reserved con- 
ferred upon the grantor either solely conjunction with 
any person persons alter, amend, revoke any transfer, 
any portion thereof, the portion remaining the time the 
death the grantor thus subject alteration, amendment 

has long been established that policy life insurance payable 
named individual constitutes part the estate the insured 
person and not subject inheritance tax. the other hand 
the proceeds policy payable the insured’s estate his execu- 
tors taxable. The question here presented was whether the status 
non-taxability the proceeds the policies was altered reason 
the fact that the trust took the proceeds trustee for 
the donor’s wife and daughters and not its own right. 

holding that this did not alter the situation and that the pro- 
were not subject tax the court wrote part follows: 
entire subject insurance sui generis and occupies some- 
what anomalous position the law. ultimate essence contract 
insurance gambling transaction which the insured, so- 
straight life insurance, wagers the substantially free use the 
annual payments installments certain principal sum against 
the such total sum, payable designated third party, that will 
die before has paid enough such installments equal the prin- 
cipal sum. Such contracts have from the time the statute George 
III, chapter been upheld grounds policy, since the 
vast majority cases they are made for the benefit dependents 
the assured, and thus tend forestall the possibility such de- 
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pendents becoming public charges, might otherwise the case. 
may therefore said that such transactions are very real sense 
charged with public interest, which has no.doubt been extremely 
potent underlying influence inducing courts and legislatures con- 
tinue the favored position which life insurance policies for specified 
beneficiaries have continuously The limit the reason for 
such popular approval has coincided with the limitation their 
exemption from taxation, and consequently where the insured has made 
the policy payable his executors and administrators without quali- 
fication, thus effect dedicating the proceeds primarily the pay- 
ment his they have been held subject transfer tax, 
have seen. believed, however, that the fundamental reason for 
taxability such cases the fact that the proceeds the transac- 
tion are beyond the protecting shield policy, and not, 
stated certain cases, because they pass under the will the 
intestate laws the state, since the latter not the case any true 
sense. The right receive the money the insurance any such 
ease does not pass will intestate laws. The right accrues in- 
dividuals who answer certain description specified the contract, 
but not right which the decedent ever possessed and funda- 
mental that non dat qui non (One does not give what one 
does not have.) 

Presumably appeal will taken from the Surrogate’s decision 
and the question will not finally settled until has been passed 
upon the Court Appeals. The court calls attention the fact 
that not beyond the power the legislature change the law 
make taxable the proceeds insurance policies payable 
specified beneficiaries. 

The decision will found published full among the banking 
decisions this issue. 


MASSACHUSETTS FRANCHISE TAX UNCONSTITUTIONAL 
THE MACALLEN CASE 


The recent decision the United States Supreme Court the case 
Macallen Company Commonwealth Massachusetts published 
full among the banking decisions this issue. 

1923 the Massachusetts legislature passed statute (chapter 
424), imposing annual tax every business corporation 
respect the carrying doing business, equal two 
and one-half per cent. that part its net which 
derived from business carried within the 

The Supreme Court holds this unconstitutional far 
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applies income derived corporations from tax exempt national, 
state and municipal obligations. 

The decision far-reaching one. said that the income 
the state New York from this form taxation now about forty- 
seven million dollars. Professor Robert Haig Columbia Uni- 
versity has been quoted the New York Herald Tribune the effect 
that the loss the power tax the income from tax exempt securi- 
ties held banks alone would cost the state New York about $4,500,- 
000 year. reaching this conclusion the matter the Supreme 
Court, through Mr. Justice Sutherland, wrote part follows: ‘‘In 
the consideration such legislation. the controlling principle, con- 
stantly borne mind, that the state cannot tax the instru- 
mentalities bonds the United States, or, what the same thing, 
the income derived therefrom, directly indirectly—that say, 
cannot tax them any form. Words which, literally considered, 
import tax upon something else—a tax, for example, here, upon 
the privilege doing business measured part the amount 
nontaxable interest nevertheless, adjudged lay 
tax upon the interest, that purpose fairly inferable from con- 
sideration the history, the surrounding circumstances, the statute 
itself considered all its parts. See Home Savings Bank Des 
Moines, 205 503, 510, Ct. 571 (51 Ed. 901). 


the one hand, the state liberty tax corporation with 
respect the doing its business. the other hand, the state 
tax the income the corporation derived from nontaxable 
securities. necessarily follows that the Legislature may not, 
artful use words, deprive this court its authority look beyond 
the words the real legislative purpose. And the power and the duty 
the great practical importance. For when the 
aim the Legislature simply tax the former, less likely 
impose injurious burden upon the latter than when the aim 
primarily against the latter.’’ 


COLLECTING BANK MAY SEND CHECK DIRECT DRAWEE 


The rule that negligent for collecting bank send check 
direct the bank which drawn rapidly being overruled 
statute. 

Prior the changes which have been made this respect 
statute, the cases held that was negligent for collecting bank 
send checks direct the banks which they were drawn. If, 
reason the other default the drawee bank, the 
check remained uncollected, the collecting bank was held liable 
owner the check for, order comply with the rules established 
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the decisions the courts, was necessary for the collecting bank 
send the check correspondent other agent the place 
payment and have the check presented over the drawee bank’s counter. 
This rule relates back time when collections mail involved much 
greater uncertainty than they today. 

The rule, however, has passed out existence about thirty states, 
which have adopted statutes authorizing direct collections. This method 
collection also authorized far Federal Reserve Banks are 
Regulation the Federal Reserve Board, Series 
1928. 

recent decision involving statute this kind Braswell, 
Citizens’ National Bank Raleigh, Supreme Court North 
Carolina, 148 Rep. 236. this appeared that 
Taylor Company purchased cotton from the plaintiff, Braswell, 
giving payment check for the sum $6,760.50 drawn the 
Bank Whitakers, Whitakers, North Carolina. This happened 
December 23, 1925. the same day the plaintiff indorsed the check 
and deposited with the Planters’ Bank Battleboro. This bank 
forwarded the check mail the defendant, Citizens’ National Bank 
Raleigh, which was received December 24th. The Citizens’ 
National Bank immediately sent the check the drawee, the Bank 
Whitakers. When the latter received the check had its vaults, 
available for payment, cash excess $14,000. The Bank 
Whitakers, accordance with the general custom, forwarded the 
defendant bank its draft Norfolk, Va., bank payment the 
check. When this draft was presented for payment was dishonored 
for the reason that the Bank Whitakers had closed its doors 
January 4th. 

was held that the defendant was not liable the plaintiff for 
the amount its loss under the provisions section chapter 20, 
Laws North Carolina 1921 (C. vol. (aa), which 
are follows: 

‘‘In order prevent unnecessary amounts 
the vaults the banks and trust companies chartered 
this state, all checks drawn said banks and trust companies shall, 
unless specified the face thereof the contrary the maker 
makers thereof, payable the option the drawee bank, ex- 
change drawn the reserve deposits said drawee bank when any 
such check presented through any Federal Reserve bank, post 
office, express company, any respective agents 


The following paragraphs are quoted from the court’s opinion: 


check Taylor Co. the Bank Whitakers, pay- 
able the order plaintiff, upon presentation said bank for pay- 
ment otherwise than ‘by through any Federal Reserve bank, post 
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office, express company, any respective agent thereof,’ was pay- 
able money. the absence specification the face said 
the contrary the makers, the said check was payable 
exchange, drawn the reserve deposits the Bank Whitakers— 
that is, draft another bank with which the Bank Whitakers 
had deposit its vol. (g)— when such check 
was presented through any Federal Reserve bank, post office, 
express company, any respective agents thereof. The plaintiff, 
owner the check, exercised its option have the check presented 
the drawee bank through the post office, for must held 
that both plaintiff and its agent for collection, the Planters’ Bank 
Battleboro, knew when the check was sent the defendant for col- 
lection that defendant would avail itself the post office the 
means which the check would presented the Bank Whitakers 
for payment. Planters’ Farmers’ Nat. Bank Bank, 534. 
When presented, virtue the statute, the Bank Whitakers 
had the option pay the check its draft another bank. Plaintiff, 
therefore, must held have authorized defendant accept the 
draft payment the check. Defendant having presented the check 
for payment through the post office, was authorized do, 
could not, virtue the provisions the statute, require payment 
money. Bank Barrow 189 303, 127 Defendant 
was therefore not negligent accepting the draft the drawee bank, 
and cannot held liable plaintiff for any loss which has may 
result from such Plaintiff, and not defendant, creditor 
the Bank Whitakers for the amount the check drawn upon 
and paid said bank, and may file claim for such amount with the 
receiver said bank. 

forwarding the check defendant the Bank 
Whitakers mail was good presentment 651) and was 
expressly authorized statute. vol. 220 (n). 

may noted that under the provisions §218 
amended chapter 113 Public Laws 1927, claims against the estate 
insolvent bank for amounts due collections made and unre- 
mitted for, for which final actual payment has not been made the 
bank, are now given preference the final distribution the assets 
said bank. See subsection 218 Michie’s North 
Carolina Code 1927. 

virtue the provisions the statute applicable this case, 
when the payee holder check drawn bank trust com- 
pany chartered this state, and payable the option the drawee 
bank its draft another bank, deposits such check with bank 
for collection, with knowledge that the collecting bank will due 
course such check for payment through Federal 
Reserve bank, post office, express company, any respective agent 
thereof, and when the drawee bank accepts such check, and pays the 
same charging the account the drawer, who thereby dis- 
charged, and the exercise its option remits the proceeds such 
check the collecting bank its draft another bank, which upon 
due presentment not paid, because the insolvency the remitting 
bank, the payee holder the check, and not the bank, 
must bear the loss, any, resulting from the nonpayment the draft. 
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Nothing else appearing, the collecting bank cannot held liable the 
owner the check for negligence accepting payment the pro- 
ceeds the check the draft the drawee bank another bank, 
and failing require that payment shall made 


BANK 


Since the granting national banks the right act executor 
and trustee and exercise other trust powers, usually exercised 
trust company, not unusual see the words ‘‘trust company’’ 
corporate names national banks. 

the first instance national bank has the right use the word 
part its title. state can pass law re- 
stricting national banks this respect. 

This does not mean, however, that national bank will permitted 
use the words part its name its name will 
then similar that existing state bank cause con- 
fusion the public mind. There general rule that corporation 
will not permitted adopt name similar that another 
corporation make difficult for the distinguish between 
the two corporations. This rule applies national banks well 
other corporations. 

ease this recently decided the Supreme Court 
Errors Connecticut. The case Middletown Trust Company 
Middletown National Bank 147 Atl. Rep. 22. 

this case appeared that the plaintiff, Middletown Trust Com- 
pany, was organized under the laws the state Connecticut 
1909 and has general trust company business Middle- 
town, Connecticut, since that time. May, 1928, the stockholders 
the defendant, Middletown National Bank, vote, decided change 
the name their institution ‘‘Middletown National Bank and Trust 
Company,’’ pursuant the provisions the Federal Reserve 
Notice this transaction was presented the Comptroller the 
and was issued authorizing the change. 

The defendant thereupon commenced extensive advertising cam- 
paign for the purpose increasing its business, the campaign being 
under the bank’s new name. The plaintiff brought this 
action secure restricting the defendant from using 
the words ‘‘trust its title. The plaintiff alleged among 
other things that, consequence the change the defendant’s 
name, many persons had been misled the identity the re- 
spective institutions that letters intended for the plaintiff had been 
sent the defendant, and that there would further confusion and 
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injury the plaintiff the defendant were permitted use 
its new name. 

The defendant demurred the complaint the theory that the 
facts alleged the complaint, even proved, would not entitle the 
plaintiff the relief asked for. The demurrer was based two 
grounds, first that the defendant was national bank and subject solely 
the control the Federal government and second that the alleged 
similarity between the names the two banks was not sufficient 
form the basis the plaintiff’s action. 

The lower court held that the change the defendant’s name 
having been made and approved the manner provided the 
Federal law, the state had power interfere and dismissed the 
complaint. 

This holding was reversed: upon appeal, the Supreme Court 
Errors holding that the plaintiff was entitled have the action tried 
its merits. the opinion, the court wrote part follows: 


national banks are instrumentalities the Federal govern- 
ment, they are subject the paramount authority the United States. 
This authority extends the name adopted for such bank well 
the other incidents its creation and the conferring its powers. 
Such bank may adopt any name which the Comptroller the Cur- 
rency approves. Third National Bank Baltimore Teal (C. C.) 
503, 505; Swanson National Bank, Colo. 135, 137, 219 
784; Corpus Juris, 762. question made that the change 
name the defendant was effected the manner prescribed 
the Federal statute and regulations. the sense that the name 
conferred upon the corporation the proper chartering power, 
not open alteration impairment state its officers. This 
well illustrated Fidelity National Bank Trust Co. Enright 
(D. C.) 264 236, which the right the plaintiff bank its name 
was upheld, notwithstanding Missouri statute construed the state 
authorities not permitting corporations assume the name ‘Bank 
Trust Company.’ does not follow, however, that this principle 
avails authorize protect unlawful tortious use name, 
although lawfully chosen and approved. United States Light 
Heating Co. Maine United States Light Heating Co. New 
York (C. C.) 181 182, 184, suit restrain the use the defend- 
ant its name, Judge Hand says: ‘If were true that, giving 
corporation name, the executive State licensed use that 
name any way chose, course court would have power 
interfere all with the use the name, and the charter would become 
general license use that name, whether not the use proved 
tortious. The sounder view that the corporate name 
given merely the name which the entity may use long acts 
with law. that name chosen gets license 
commit what would otherwise tort. The statute 
merely authorizes the taking name when used lawfully.’ See also 
Hudson Tire Co., Ine., Hudson Tire Rubber Corporation (D. C.) 
276 59. 
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Federal statutes and decisions have rendered futile any 
attempt state define the duties national banks control 
the conduct their affairs whenever such attempted exercise au- 
thority expressly conflicts with the laws the United States and either 
frustrates the purpose the national legislation impairs the effi- 
ciency these agencies discharge the duties for the performance 
which they were created. First National Bank Bay City Fellows, 
Ann. Cas. 1918D, 1169; Easton Iowa, 188 220, Ct. 288, 
Ed. 452; Owensboro National Bank Owensboro, 173 
664, Ct. 537, Ed. 850; Fidelity National Bank Trust 
Co. Enright (D. C.) 264 Fed. 236; First National Bank 
Nevertheless, national banks remain subject such state regu- 
lation and control not discriminatory favor local 
institutions which are, sense, competition with them, 
and which does not interfere with the purpose their creation, tend 
impair destroy their efficiency Federal agencies, conflict 
with the paramount laws the United States affecting such banks. 
First National Bank California, 262 366, Ct. 602, 
Ed. 1030; First National Bank Bay City Fellows, supra; First 
National Bank St. Louis Missouri rel. Barrett, 263 640, 

the part the state, Legislation, administrative 
action, judicial decision, deprive national banks trust other 
powers such are exercised state institutions, which have been 
involved most the decided cases, escheat unclaimed deposits, 
First National Bank California, supra, defeat the right 
national bank sue its corporate name require sue 
different name (as the illustration cited Thomas Bank 
Maryland, Md. 43, 52), present real conflict authority, and 
the right conferred the Federal laws must prevail. There 
obvious distinction, however, between such and the application 
principles such those protecting against unfair competition, 
which all corporations, whatever nature and wherever and what 
authority incorporated, are amenable. The considerations which 
have quoted the unlawful tortious utilization names adopted 
under state charters incorporation statutes seem respect in- 
applicable corporations chartered under the Federal 
ernment, and find nothing, law reason, emancipate na- 
tional bank from just submission and observance such common 
and universal limitations upon the employment name. Therefore, 
the first ground demurrer should have been overruled.’’ 


BANK LIABLE FOR EMPLOYEE’S FRAUD 


How minor employee can get bank into trouble brought out 
recent decision the Supreme Court Indiana the 
Meyer-Kiser Bank, 167 Rep. 527. 

The plaintiff bank this case had its employ one 
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Serbian, whose duty was solicit deposits and other business for 
the bank from people foreign birth Indianapolis and its vicinity. 
Evanovitch, who subsequently changed his name Evans, was paid 
regular salary $150 month. While the employ the bank 
Evans met the defendant Kostoff and persuaded him open 
account with the bank. Subsequently told Evans that had 
just learned that his brother-in-law was being held Tampa, 
the immigration authorities and that would necessary post 
bond the sum $1,000 secure his release. in- 
formed Kostoff that the bank had big bond department and that 
Kostoff would mortgage his home the bank would either execute the 
necessary bond procure surety company execute it, send 
the money Tampa the form cash. Kostoff then went the 
bank with Evans, where was introduced the vice-president and 
other officials the bank. The vice-president, who transacted the busi- 
ness for the bank, had knowledge that Kostoff expected the bond 
issued secured the bank the mortgage papers 
were executed and the bank issued check for the amount the mort- 
gage. Evans secured possession this check, cashed and absconded 
with the proceeds. Kostoff learned the fraud about six days later 
when received from his brother-in-law letter upbraiding him be- 
eause the bond had not been put and stating that had been 
turned back the authorities and was then his way the old 

The bank brought this action recover the notes secured 
the mortgage. During the trial was held that the bank was en- 
titled recover. Upon appeal however, this was reversed and new 
trial was awarded. The opinion the court reads part follows: 

the bank) should not permitted accept the bene- 
fits the without being bound for the acts and representa- 
tions the agent securing those benefits. This court, Wolfe 
Pugh (1885) 101 Ind. 293, 294, well stated the rule applicable 
this situation follows: ‘When principal authorizes agent 
certain thing, answerable for and bound the acts and 
representations the agent accomplishing that end, even though 
the agent guilty fraud bringing about the result. Having 
given such authority, the principal responsible for the fraudulent 
well the fair means used the agent, they are the line 
accomplishing the object the agency. Having put the agent 
position where may perpetrate fraud upon innocent third parties, 
the principal will not allowed, against such third parties, 
retain the fruits the fraud and defeat claim for reparation 
saying that justifies the end, but not the means used the agent. 
Coneeding that the principal innocent any active fraud, 
when case arises that innocent third party must suffer 
the fraud the agent, the principal who conferred authority upon 


the agent must suffer the loss rather than the innocent third party.’ 
Goshorn People’s Nat. Bank, Ind. App. 428, 
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185, 102 Am. St. Rep. 248, depositor concluded directed and 
executed check the form receipt, delivered the cashier, 
with instructions deposit the amount named the trust company 
suggested. remittance deposit was made, the cashier using the 
receipt cover his own previous embezzlement, and was held 
that the bank was liable for the amount the check, the court saying: 
‘Appellee selected its own cashier, and held him out the world 
deserving confidence. Those who deal with persons occupying such 
responsible positions have right rely upon their integrity, and 
constantly. Depositors not deal arm’s length with the cashier. 
language used Justice Paxon the Supreme Court Pennsyl- 
vania, ‘‘It would monstrous allow them take advantage the 
ignorant and unwary reason their position and the confidence 

appellee here has failed show that Evans was special and 
not general agent. The vice-president appellee testified that Evans 
‘was supposed’ solicit savings accounts from foreign-born people, 
sell them investment securities and mortgage bonds, and solicit 
mortgage loans, but there was evidence any limitation his 
authority. The vice-president testified that full instructions were 
given Evans the but neither the cashier nor any other 
witness testified what these instructions were. 

First Nat. Bank Josefoff, Ind. App. 320, 105 175, 
the appellee, the solicitation one Picar, clerk the appellant 
bank, deposited sum money with the bank, receiving evidence 
thereof receipt signed Picar personally, and the question involved 
was whether the money was deposited with the bank with 
The appellee was Macedonian, and could not read the English 
language. The money was delivered Picar the bank, which 
was employed interpreter and had charge the foreign ex- 
change department. the bank liable, the court said: ‘It the 
apparent ostensible authority which controls this kind, 
rather than any special instructions which may have been received 
the officers and agents the bank. placing Picar the 
position which was the time receiving the money from 
appellee, the bank credited him the public; and, violated his 
instructions and loss ensued, must borne the bank. [Citing 
Even though conceded that the bank was not 
fault with reference the transaction question, and that the ap- 
pellee was also blameless, and that the loss was solely 
through the fault and misconduct Picar, still the bank was respon- 
sible for being placed situation where was enabled 
perpetrate the fraud. well settled that, where one two innocent 
parties must suffer loss through the wrongful act third person, the 
loss must fall upon the one who placed such third party position 
means which was enabled commit the wrong which 
oceasioned the loss.’ 

the Josefoff Case, the court remarks that the appellee could not 
read the English language, and that the position Picar the 
bank was such would inspire confidence the part appellee and 
Picar’s statements the effect that the money was safe were such 
character mislead the appellee. the instant case not only 
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appellant Kostoff not read understand the English 
language, but Kiser and other officers the bank knew such 
ignorance and illiteracy and the fact his foreign birth, for they 
had been introduced him Evans, and had heard him try 
talk. Evans was employed because the fact that those who could 
converse with him their native tongue would have confidence 
him, and the more because was the agent appellee 
bank. 

bank holds out even minor official being intrusted 
with certain powers and duties, his acts within the scope such 
apparent powers are binding the bank. 559; Fort Worth, 
Bank Martin, Tex. 643, 507, Am. St. Rep. 632; 
Munn Ill. 36; Bank Josefoff, 


CASHIER’S CHECK DOES NOT CONSTITUTE PAYMENT 
DRAFT 


note and which remains uncollected result the failure the 
issuing bank, does not constitute payment the note, even though 
the cashier’s check draft was sent the request the holder 
the note. 

This was decided the Supreme Court Montana the 
Advance-Rumely Thresher Company, Hess, 279 Pac. Rep. 236. 
this case appeared that the plaintiff company held two notes 
signed the defendants. The notes matured October 1923, 
and September 18th prior thereto the plaintiff wrote the de- 
fendants follows: 


notes favor our company which mature 
1923, are being held this office for collection. The with 
interest figured due date amounts $463.25. you will kindly 
mail draft for the above amount, will stamp your note paid and 
return you mail promptly. ask you give this matter 
your good attention. Yours truly, Thresher Com- 
pany, Glen Smithson, Branch 


The defendants did not send draft requested but sent 
eashier’s check issued the Denton State Bank, stating their 
letter: you will find draft Upon receiving 
the eashier’s check the plaintiff marked the notes ‘‘Paid’’ and mailed 
them the defendants. The plaintiff was unable, however, collect 
the check because the failure the Denton State Bank 
before the check could presentd. 

general rule that check other instrument delivered 
payment debt conditional payment only until the instrument 
collected. the creditor uses due diligence and unable collect 
the debtor remains liable upon his original indebtedness. 
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this the defendants contended that the check, 
having been sent the request the plaintiff, constituted final 
payment the notes. 

Incidentally the court decided that, for the purposes this ease, 
bank draft and check are one and the same thing. 

holding that the cashier’s check did not pay the notes and that 
the defendants were still liable them the court said: 


think, for the purposes this case, the term ‘draft’ and 
check’ may regarded meaning the same thing. Mon- 
tana-Wyoming Ass’n Credit Men Commercial National Bank 
Miles City, Mont. 174, 259 1060. 

next contention that, treating the cashier’s check 
draft, the evidence falls short showing agreement that was 
accepted unconditional payment the notes. The fact that the 
notes were marked ‘Paid’ and surrendered the makers does not es- 
tablish that the draft was accepted unconditional payment the 
notes. Am. Eng. Ency. Law [2d Ed.], 564; Lloyd Mortgage 
Mangum A.) (2d) 44; Cleve Craven Co. 

very similar that National Life Insurance Co. Goble 
Neb. 503. that case the wrote the following 
letter the debtor: ‘The premium $111 your life insurance 
policy No. 42,899 will fall due July 1891. Kindly give this notice 
prompt attention, your insurance, not paid, expires that date. 
Please remit bank draft, registered letter, express post office 
money order Roeder Bro., 403 Paxton Block, Omaha, Neb.’ 
The debtor secured and mailed. the draft requested. The draft was 
received and deposited bank for collection the day its receipt 
and was unpaid because the bank that drew the draft closed the next 
day. receipt the draft the creditor forwarded the debtor 
renewal receipt, ‘by which the payment premium was terms 
acknowledged.’ stating the general rule that the acceptance 
draft conditional payment obligation only, the court said: 
will next give our attention the notice sent the agents 
defendant error, which they informed him the approaching 
maturity the insurance premium, and requested that remittance 
made, such request being terms follows: ‘‘Please remit bank 
draft, registered letter, express post office money order. 

has been argued that this amounted direction relative the 
manner the remittance, with which the part de- 
fendant error, the manner medium remittance therein 
indicated, constituted the remittance payment 
muim, regardless the outcome, the 
agents company, result such action defendant 
error, subsequently received the money not. The statement quoted 
from the notice amounted request most, and was not binding 
upon the defendant error. might have been wholly disregarded, 
but compliance with it, any one the ways means suggested for 
the transmission the amount necessary meet the payment soon 
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due, was sufficient entitle the defendant error claim such 
rights thereby arose his favor, under the rules business and law 
applicable thereto, but none other further. chose remit 
draft purchased any bank his own selection, drawn payable 
any bank, and any place chose designate, and thereby 
placed the transaction and his rights thereunder within the rule that 
was not payment the premium until the draft was received, 
presented, and honored.’ This language from the Nebraska court was 
quoted with approval the supreme court Michigan the case 
Baumgardner Henry, 131 Mich. 240, 169. 

case possessing similar features that Dille White, 
132 Iowa, 327, 109 909, (N. 510. that case 
the plaintiff desired borrow $4,400 from defendant. Defendant 
agreed make the loan, repayment secured real estate 
mortgage, which was given plaintiff defendant. Defendant asked 
plaintiff whether would take the amount the loan ‘in check 
Defendant’s testimony that point was that the words 
‘money, check draft’ were the words used the question. Plaintiff 
replied substance that would take two drafts, one for $1,000 and 
the other for $3,400. Drafts were requested from the bank, but 
mistake cashier’s checks were issued instead. When plaintiff learned 
that cashier’s checks were delivered him instead drafts 
returned the bank, surrendered the checks, which were then marked 
‘paid and canceled,’ and received drafts instead. was held the 
majority opinion that the drafts were conditional payment only and 
that plaintiff was entitled the surrender his note and mortgage, 
the court saying: ‘He took the checks countless thousands people 
the world business are taking them every day, not money, and 
not absolute payment, but assurance that, upon making due 
demand the place deposit, payment would then and there 
consummated.’ 

made that, since plaintiff has retained the draft ever 
since receiving it, the implication follows that plaintiff accepted 
absolute payment. But plaintiff took affirmative action collect 
the draft, other than have presented for payment. made 
claim against the receiver the bank, but, the contrary, immedi- 
ately upon learning the suspension the Denton bank, advised the 
defendants that fact. Mere retention the draft failure 
surrender not sufficient from which the deduction made 
that was taken unconditional payment the notes. There 
evidence this case that defendants ever asked the return the draft. 
There evidence support the finding that the notes maturing 
October 1923, were paid and discharged.’’ 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


MASSACHUSETTS FRANCHISE TAX UNCON- 
STITUTIONAL 


Macallen Co. Commonwealth Massachusetts, United States Su- 
preme Court, Supreme Court Rep. 432 


The Massachusetts Statute, Laws 1923, 424, imposing 
annual tax domestic business corporations ‘‘with respect the 
doing business’’ measured the income each 
income received tax exempt national, state, and municipal ob- 
ligations. 


Petition the Macallen Company against the Commonwealth 
Massachusetts for abatement tax. Judgment sustaining de- 
murrer the petition was affirmed the Supreme Judicial Court 
Massachusetts (163 75), and petitioner appeals. Judgment re- 
versed. 

Messrs. Thomas Allen, Boston, Mass., and Richard Wiswall, 
Salem, Mass., for appellant. 

Messrs. Ammi Cutter, Joseph Warner, and Delano Put- 
nam, all Boston, Mass., for the Commonwealth Massachusetts. 


SUTHERLAND, J.—A statute Massachusetts, 63, 32, 
amended St. 1923, 424, §1, provides: 


otherwise provided sections thirty-four and thirty- 
four every business corporation shall pay annually, with 
respect the carrying doing business it, excise equal 
the sum the following, provided that every such corporation 
shall pay annually total excise, not less amount than one twentieth 
one per cent. the fair cash value all the shares constituting 
its stock the first day April when the return called for 
section thirty-five due: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) 1235. 
835 
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amount equal five dollars per thousand upon the 
value its corporate excess. 

amount equal two and one half per cent. that part 
its net income, defined this chapter, which derived from 
business within the commonwealth.’’ 


income’’ defined: 

except otherwise provided sections thirty- 
four and thirty-nine, the net income for the taxable year required 
returned the corporation the Federal Government under 
the Federal Revenue Act applicable for the period, adding thereto any 
net losses defined said Federal Revenue Act that have been de- 
ducted, and all interest and dividends not required returned 
net income except dividends shares stock corporations or- 
ganized under the laws the commonwealth and dividends liquida- 
tion paid from 


Before this amendment, the definition embodied 63, 
30, par. amended, shortly before the passage the last-quoted 
amendment, Stat. 1925, 265, provided: 

income,’ except otherwise provided sections thirty- 
four and thirty-nine, the net income for the taxable year required 
returned the corporation the federaal government under 
the Federal Revenue Act applicable the period, adding thereto any 
net losses defined said Federal Revenue Act that have been de- 
ducted, and, the case domestic business corporation, such in- 
terest and dividends, not required returned net income, 
would taxable received inhabitant this commonwealth; 
less, both the case domestic business corporation and for- 
eign corporation, interest, required returned, which received 
upon bonds, notes and indebtedness the United 


Thus, under the original definition net income, there was ex- 
pressly excluded from the per cent. taxable net income all 
interest received upon bonds, notes, and certificates indebtedness 
the United States. And the definition had the effect excluding, 
the same respect, interest state, county and municipal bonds. 

Appellant, business corporation organized under the laws 
Massachusetts, owned large number United States Liberty bonds 
and Federal Farm Loan bonds. The Liberty bonds statute the 
United States are expressly exempt from all taxation imposed any 
state, except estate inheritance taxes. Chapter 56, Stat. 288, 
291, USCA 747). Federal Farm Loan bonds are issued under 
authority chapter 245, Stat. 360 (12 USCA 641 seq.), and 
section 26, 380 (12 USCA 931), declared instrumental- 
ities the United States and both principal and income exempt 
from all state taxation. The corporation also owned large number 
bonds Massachusetts counties and municipalities which, when 
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issued and acquired the corporation, were exempt from taxation 
the terms state statute. 59,§5, par. 25. course, 
respect United States securities, the statutory exemption super- 
fluous. state tax, however small, upon such securities interest 
derived therefrom, interferes tends interfere with the constitu- 
tional power the government borrow money the the 
United States, and constitutes burden upon the operations govern- 
ment, and far enough would prove destructive. The principle 
set forth century ago Weston Charleston, Pet. 449, 468 
Ed. 481), has never since been departed from this court: 

right tax the contract any extent, when made, must 
operate upon the power borrow, before exercised, and have 
sensible influence the contract. The extent this influence depends 
the will government; any extent, however inconsid- 
extent which shall arrest them Home Savings 
Bank Des Moines, 205 503, Ct. 571, Ed. 901. 

The taxing authorities the state assessed against appellant, for 
the year 1926, tax under the provisions the then existing statute 
first above quoted, adding, for the purpose computing the assess- 
ment, the amount the net income appellant determined 
the federal income tax returns appellant all sums interest re- 
ceived appellant from the foregoing United States, Farm Loan, 
and county and municipal bonds. Without this addition, and under the 
original definition net income, the amount the tax assessed would 
have been materially less. 

Appellant paid the amount assessed under protest and brought 
petition for abatement the tax under the provisions the state 
law, setting forth the foregoing facts and alleging the unconstitution- 
ality, under the Federal Constitution, the statute far 
was held include interest derived from the tax-exempt securities: 
(1) impairing the obligation contracts; (2) attempt 
impose tax upon income derived from securities and instrumen- 
talities the United States; (3) depriving petitioner its property 
without due process law and denying the equal protection 
the law violation the Fourteenth Amendment; (4) impair- 
ment and derogation the power Congress borrow money 
the the United States; and for other reasons not necessary 
for present purposes set forth. 

justice the Supreme Judicial Court sustained demurrer 
the petition. appeal, this was affirmed the full court, and 
the petition dismissed. (Mass.) 163 75. That court, through 
its Chief Justice, delivered carefully drawn opinion, reviewing nu- 
merous decisions this court bearing upon the question involved. 
The tax was held not tax income, but excise ‘‘with 
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respect the carrying doing business,’’ the statute itself 
form declares. While was plain that the tax was larger than 
would have been the income from the tax-exempt securities had 
not been added the other items making the factor ‘‘net 
the court held that the income was not taxed, but simply 
employed together with the other items ascertaining the measure 
for the excise. 

The words the act and the opinion the state court the 
nature the tax are given consideration and weight; but they 
are not conclusive. many times has been decided neither state 
courts nor Legislatures, giving the tax particular name, 
using some form words, can take away our duty 
nature and effect. Choctaw, Gulf Harrison, 235 
292, 298, Ct. 27, Ed. 234; Galveston, Harrisburg, 
And this court must determine for itself independent inquiry 
whether the tax here what, form and the decision the state 
court, declared be, namely, excise tax the privilege 
doing business, or, under the guise that designation, substance 
and reality tax the income derived from tax-exempt securities. 
varying the form—that say, if, using one name for 
tax instead another, imposing tax terms upon one subject 
when another reality aimed at—the substance and effect the 
imposition may changed, constitutional limitations upon powers 
taxation would come naught. The rule otherwise. this 
effect, the following cases may cited illustrative: 

tax laid terms the occupation importer effect 
tax imports. Brown Maryland, Wheat. 419, 444 Ed. 
678). Answering the contention that state may tax occupation, 
and that this tax was nothing more, Chief Justice Marshall said: 

impossible conceal from ourselves, that this varying 

the form, without varying the substance. treating prohibition, 
which general, were confined particular mode doing 
the forbidden thing. All must perceive, that tax the sale 
article, imported only for sale, tax the article itself. 
So, tax the importer is, like manner, tax 
importation. must add the price the article, and paid 
the consumer, the importer himself, like manner direct 
duty the article itself would made. This the state has not the 
right do, because prohibited the 


tax the income office tax the office itself and 
laid that form the office exempt. Dobbins Erie 
County, Pet. 435, Ed. 1022. 

tax sales made auctioneer tax the goods sold, 
and, where such goods are imported and sold for the importer, the 
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law authorizing the tax void imposing duty imports. Cook 

stamp tax upon bill lading substance and effect tax 
upon the thing transported, because its necessary association with 
the shipment. Almy California, How. 169, 174, Ed. 644. 
And see Woodruff Parham, Wall. 123, 138, Ed. 382. 

Indian Territory Oil Co. Oklahoma, 240 
522, 530, Ct. 453, Ed. 779, tax upon oil leases lands 
Indians under the protection the federal government, made 
authority such government, was held void being fact tax 
upon the power make the leases and capable being used destroy 
such power. was said that since the leases were Federal instrumen- 
talities the state could not tax their interest the leases either directly 
they were represented the capital stock the corporations 
owning them. ‘‘A tax upon the leases tax upon the power 
make them, and could used destroy the power make them. 
they cannot taxed entities they cannot taxed vicariously 
taxing the stock, whose only value their value, taking the 
stock evidence measure their value, rather than di- 
rectly estimating them the board equalization and the referee 

Federal Land Bank Crosland, 261 374, Ct. 385, 
Ed. 703, this court condemned, beyond the con- 
stitutional power the state, statute subjecting mortgages executed 
Federal Land Bank the payment recording tax, being 
effect tax upon the mortgages. 

not necessary extend the list cases like effect. 

The court below predicates its decision upon series decisions, 
which Flint Stone Tracy Co., 220 107, 163-165, Ct. 
342, Ed. 389, Ann. Cas. 1912B, 1312, the extreme example, 
holding that tax lawfully imposed upon the exercise corporate 
privileges within the taxing power may measured 
come from the property the corporation although part 
such income derived from nontaxable property. See, also, Home 
Ins. Co. New York, 594, Ct. Ed. 1025; 
Society for Savings Coite, Wall. 594, Ed. 897; Provident 
Institution Massachusetts, Wall. 611, Ed. 907. The 
tion pointed out these cases between attempt tax the prop- 
erty income such and measure legitimate tax upon the 
privileges involved the use thereof. implicit all that the 
thing taxed form was fact and reality the subject aimed at, and 
that any burden put upon the nontaxable subject its use 
measure value was fortuitous and incidental. 

The aphorism Chief Justice Marshall Maryland, 
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Wheat. 316, 431 Ed. 579), that ‘‘the power tax involves 
the power has frequently been reiterated this court. 
The principle, course, important only where the tax sought 
imposed upon nontaxable subject; or, said Knowlton 
Moore, 178 41, 60, Ct. 747, 755 (44 Ed. 969), 
the power destroy which may the consequence taxation 
reason why the right tax should confined subjects which may 
lawfully embraced therein, even although happens that some 
particular instance great harm may caused the exercise 
the taxing authority subject which beyond its scope.’’ Not 
only may the power tax exercised oppressively, but one govern- 
ment—state national—to lay tax upon the instrumentalities 
securities the other derogatory the latter’s dignity, subversive 
its powers, and repugnant its paramount authority. See Cali- 
fornia Central Co., 127 41, Ct. 1073 (32 Ed. 
150). These constitute special and compelling reasons why courts, 
scrutinizing taxing acts like that here involved, should acute 
distinguish between exaction which substance and reality what 
pretends be, and scheme lay tax upon nontaxable subject 
deceptive use words. The fact that tax ostensibly laid upon 
taxable subject measured the value nontaxable sub- 
ject once suggests the probability that was the latter rather than 
the former that the law-maker sought reach. inquiry discloses 
persuasive grounds for the conclusion that such the real purpose 
and effect the legislation, the tax cannot upheld without sub- 
verting the well-established rule that what cannot 
done directly because constitutional restriction cannot accom- 
plished indirectly legislation which accomplishes the same result. 
Constitutional provisions, whether operating way 
grant limitation, are enforced according their letter and 
spirit, and cannot evaded any legislation which, though not 
terms trespassing the letter, yet substance and effectt destroy 
the grant Fairbank United States, 181 238, 
294, 300, Ct. 648, 653 (45 Ed. 862). 

the consideration such legislation, the controlling principle, 
constantly borne mind, that the state cannot tax the instru- 
mentalities bonds the United States, or, what the same thing, 
the income derived therefrom, directly indirectly—that say, 
tax them any form. Words, which literally considered, 
import tax upon something else—a tax, for example, here, upon 
the privilege doing business measured part the amount 
nontaxable interest received—may, nevertheless, adjudged lay 
tax upon the interest, that purpose fairly inferable from 
consideration the history, the surrounding circumstances, the 


q 
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statute itself considered all its parts. See Home Savings Bank 
Des Moines, 205 503, 510, 521, Ct. 571 (51 Ed. 901). 

the one hand, the state liberty tax corporation 
with respect the doing its business. the other hand, the state 
cannot tax the income the corporation derived from nontaxable 
securities. necessarily follows that the Legislature may not, 
artful use words, deprive this court its real authority look 
beyond the words the real legislative purpose. And the power and 
the duty the court great practical importance. For 
when the aim the Legislature simply tax the former, less 
likely impose injurious burden upon the latter than when the 
aim directed primarily against the latter. See Galveston, Harris- 
burg, ete., Ry. Co. Texas, supra, page 227 210 Ct. 
638). 

Miller Milwaukee, 272 713, Ct. 280, Ed. 487, 
this court had consider question quite analogous that 
here involved. that case the state statute exempted the income 
from bonds the United States held corporations, but provided 
for taxing much the stockholders’ dividends corresponded 
the income the corporation not assessed. This court, holding the 
tax invalid, said (page 715 [47 Ct. 280]): 


familiar principle that conduct which usual situations 
the law protects may became unlawful when part scheme reach 
prohibited result. the avowed purpose self-evident operation 
statute follow the bonds the United States and make 
for its inability reach them directly achieving the same result, 
the statute must fail even but for its purpose special operation 
would perfectly good. Under the laws Wisconsin the income 
from the United States bonds may not the only item exempted 
from the income tax corporations, but certainly the most con- 
spicuous instance exemption the present time. result intelli- 
gently foreseen and offering the most obvious motive for act that 
will bring about, fairly may taken have been purpose the 
act. that assumption the immunity the national bonds too 
important allow any narrowing beyond what the acts Congress 
permit. think would going far say that they allow 
intentional interference that only prevented from being direct 
the artificial between corporation and its members. 
tax very well may upheld against any casual effect may 
have upon the bonds the United States when passed with dif- 
ferent intent and not aimed them, but becomes more serious 
attack upon their immunity when they are its obvious aim. such 
case the court must consider the public welfare rather than the 
artifices contrived for private convenience and must look the 


See, also, Northwestern Ins. Co. Wisconsin, 275 136, 
Ct. 55, Ed. 202; Alpha Cement Co. Massachusetts, 268 
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Pennsylvania, 268 473, 494, 495, Ct. 603, Ed. 1058, 
316; Nat. Life Ins. Co. United States, 277 508, 519, 
Ct. 591, Ed. 968. 

liberal application the foregoing principles, which find con- 
firmation especially the later decisions this court, essential 
the preservation the constitutional limitations imposed upon the 
taxing power the states. Let once conceded that such limita- 
tions may evaded the adoption delusive name characterize 
the tax form words describe it, and the destruction the 
vitality these necessary safeguards will soon follow. 

the present case appears that the original statute exempted 
from consideration part the measure the tax all interest 
upon the nontaxable securities. The amended act now force has 
the effect repealing this original provision and imposing burden 
upon the securities from which, express language, they had there- 
tofore been free. This was distinct change policy the part 
the commonwealth, adopted, though had been declared 
precise words, for the very purpose subjecting these securities pro 
tanto the burden the tax. This conclusion confirmed, that 
necessary, the report the special commission appointed 
the Legislature investigate the subject taxation banking 


institutions, Mass. 1925 House Documents, No. 233, from which 
quote: 


the commission addressed itself the question what 
might properly considered ‘net income’ for the purposes 
this proposed tax. The national banks and trust companies their 
returns the Federal Government and the state under the 
per cent. income tax law are allowed certain deductions income 
from specified types securities addition the expense con- 
ducting their business, bad debts, losses, The business corpora- 
tions, also, are allowed the same deductions. the opinion the 
commission there valid reason why, for purposes this tax, such 
income exemptions should allowed. differ from 
the individual. Business corporations hold tax 
ties generally, not because they fit into the purpose their 
organization, but for the bearing they may have upon tax payments. 

commission believes that the income upon which this tax 
should laid, far national banks are concerned, should the 
total net income from whatever source, after the proper deductions 
have been made for the doing business and losses. far 
relates the business corporations, the same should the case 
respect the per cent. part the excise measure based the 
net income. 

true that this extension ‘net income’ for the purpose 
this tax would increase the tax which business corporations now pay, 
but the commission after investigation believes that such increased 
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tax would relatively small. Many corporations invested Liberty 
Bonds and other government securities during the war for patriotic 
reasons, which practice, far business corporations are concerned, 
not generally prevalent, present, and the commission believes 
will not exist the future any appreciable extent. that 
its opinion that such, any, increased burden upon business cor- 
porations will not appreciable. 

respect national banks and trust companies the situation 
somewhat different. Considerable amount the assets 
surplus funds financial institutions are invested from time time 
securities now exempt from taxation either under Federal state 
law. The income banking institutions from these sources 
relatively than that other corporations. en- 
deavoring reach basis for fair and equitable tax national 
banks the commission, previously stated this report, was limited 
the methods permitted under section 5219 the United States 
Revised Statutes. tax the nature excise tax upon the 
income the bank equitable and proper tax. 


This report received the consideration the Legislature and, 
fair suppose, constituted the basis for adopting the amendment 
here assailed. The effect the report that nontaxable bonds 
nevertheless should subjected the burden the tax; and since 
that could not imposed directly, the clear intimation that 
imposed indirectly through the medium the so-called 

has been suggested that the object the change was conform 
the taxation business corporations that authorized Congress 
for the taxation national banks. Whether under recent Federal 
statutes, states are authorized impose tax upon the income 
from United States bonds held national banks, need not stop 
inquire. Certainly there statute the United States 
which undertakes authorize state impose tax upon such bonds 
held other kinds corporations. And what power Congress has 
under the Constitution respect such authorization need not 
now determine. clear that authority, even given, impose 
tax federal bonds the national banks does not include, 
implication otherwise, the authority impose tax upon such 
bonds held ordinary corporations. 

also suggested that connection that the amendment 
question necessary, and that its real object was avoid discrimina- 
tion forbidden Federal statutes against national banks. But 
enough say that such discrimination would otherwise result 
must avoided some method which does not involve the imposition 
tax which uniformly for century has been condemned this 
court unconstitutional. The state may not save itself from infring- 
ing act Congress violating the Constitution. 

conclude that the amended act substance and effect also 
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imposes tax upon Federal bonds and securities; and necessarily 
follows that the act substance and effect also imposes tax 
upon the county and municipal 
the act void. the former, the act derogation 
the constitutional power Congress borrow money the credit 
the United States, well violation the acts Congress de- 
such bonds and securities nontaxable; and, the 
latter, the act impairs the obligation the statutory contract the 


state which such bonds were made exempt from state taxation. 
Judgment reversed. 


INSURANCE TRUST NOT SUBJECT IN- 
HERITANCE TAX 


Matter Adolf Haedrich, Surrogate’s Court, Kings County, New 
York, September 14, 1929 


Proceeds life insurance policies, which constitute the subject 
life insurance trust, are not subject inheritance tax un- 
der section 220 the New York Tax Law even though the trust 
agreement provides that may altered revoked the donor. 
decision discussed the front part this issue. 


WINGATE, question here presented one 
erable moment consequence the growing practice establishing 
trusts hold policies life insurance, collect the proceeds upon the 
death the insured, and adminster such proceeds according the 
provisions the trust instrument. arises upon appeal the 
State Tax Commission from the pro forma order this court entered 
February 27, 1929, assessing and determining the tax payable ac- 
cordance with the report the appraiser. The grounds the appeal 
are stated be: ‘‘1. That the appraiser herein failed and neglected 
portion the decedent’s estate, and taxable such, the 
proceeds certain life insurance policies mentioned the particular 
trust agreement dated June 20, 1923, wherein the decedent was named 
‘donor’ and the Brooklyn Trust Company ‘trustee’ concerning 
total insurance amounting the net income that 
under certain trust agreement and virtue the terms the in- 
surance policies mentioned, particular powers were reserved the 
donor, the decedent above named, revoke, modify, alter otherwise 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1251. 
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make further disposition, and that reason thereof reserve control 
and domination over the aforementioned insurance policies and the 
proceeds thereof. That the trust agreement question provided 
for gifts contemplation death, and also was modified and changed 
become operative within period two years from the date 
decedent’s death, and that any gifts thereunder were made con- 
templation death, and therefore taxable.’’ 

The trust agreement referred was entered into between the de- 
donor and Brooklyn Trust Company trustee under date 
June 20, 1923. provided for the deposit the donor certain 
specified securities having face value $23,250 and stated market 
value $22,135, which were held the trustee with powers 
reinvestment, and the proceeds used, first, for the payment 
premiums the life insurance policies constituting the trust; secondly, 
pay any surplus income the donor, and, thirdly, after his death, 
for distribution among the beneficiaries the trust. 
that such securities were properly taxable, and they are not involved 
this proceeding. Four specified insurance policies the life the 
donor were transferred the instrument, namely, $5,000 New York 
Life Insurance Co., ordinary life policy, No. 7194446; $5,000 New 
York Life Co., participating life policy, No. 7617850; $11,- 
000 Travelers Insurance Co., non-participating life policy, No. 788308, 
and $3,000 Travelers Insurance Co., non-participating life policy, No. 
793375. The document specified that the donor should forthwith have 
the trustee designated beneficiary under the several specified policies 
that should wholly vested with all rights provided therein, and 
that all moneys which might received the policies the death 
the donor should held the trustee for the trusts set the 
agreement. These trusts were, primarily, the income per cent. 
for the donor’s wife for life and per cent. for each his daughters 
with remainders over. The agreement further provided that the donor 
might deposit additional securities and/or insurance policies subject 
the provisions the trust, and that the trust instrument should 
subject revocation alteration him. This document was modi- 
fied subsequent written agreement dated and executed August 27, 
1926, the only effect which was change the shares and manner 
distribution the trust fund, the donor’s wife and two daughters 
being continued the sole beneficiaries. The donor died February 
1928. stipulation the parties, appears that the time 
his decease there were twelve policies insurance, copies which 
have been submitted, the trust. Three these are referred 
the original agreement, namely, New York Life policy No. 7194446 and 
Travelers policies Nos. 788308 and The other nine are not 
referred any agreement, nor made appear what became 
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New York Life policy No. 7617850, referred the original agree- 
ment. the nine additional policies which were stipulated being 
the trust estate the death the donor, seven were issued the 
New York Life Insurance Company and two the Travelers Insur- 
ance Company. ‘The total face value all was $74,500. these, 
policies face total $29,000 were originally payable the donor’s 
wife beneficiary, $3,000 his daughters, $25,000 his executors, 
administrators and assigns and $10,000 the firm Wm. Haedrich 
Sons. All the foregoing were subsequently made payable the 
trustee such notice change beneficiary assignment, power 
for which action was reserved the donor the policies. The final 
sum $7,500 made policy which was originally issued with 
the trustee the designated payee. 

Before entering upon consideration the fundamental question 
here issue, which the effect the trust arrangement the 
taxability the proceeds the insurance, will well note 
briefly the law regarding such taxability where trust has been set 
up. such cases the uniform tenor all adjudications this state 
which the question has been determined the effect that where 
policy made payable named individual the proceeds are not 
subject the transfer tax the state New York (Matter Voor- 
hies, 200 App. Div., 259, 193 168; Matter Parsons, 117 
App. Div., 321, 102 168; Matter Elting, Misc., 692, 
140 238; Matter Fay, Misc., 468, S., 749; Mat- 
ter Glueck, New York Law Journal, April 30, 1927, 522; Matter 
Whaling, New York Law Journal, May 25, 1927, 963; see also 
Matter Van Dermoor, Hun., 326; Johnston Scott, Misc., 
641, S., 243), but where policy made payable the 
decedent’s estate, his executors, administrators and assigns with- 
out qualification, the proceeds form part the estate and are sub- 
ject the imposition transfer tax (Matter Knoedler, 140 Y., 
377). These points are expressly conceded all parties, and the only 
question remaining whether not the status non-taxability 
the proceeds the policies altered reason the fact that such 
designated payee takes the capacity trustee for the wife and 
children the insured and not its own right. far the dili- 
gence counsel and independent research the court has disclosed, 
this question has been presented for adjudication the courts this 
state four and only four occasions, namely, the Surrogate’s Court 
Westchester County December, 1912, Matter Elting (supra) 
the Appellate Division, Third Department, March 1922, 
Matter Voorhies (supra), and the Surrogate’s Court New York 
County April and May, 1927, Matter Glueck and Matter 
Whaling (supra). The first two these cases were decided prior 
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the taking effect the amendments section 220 the Tax Law 
chapter 430 the Laws 1922; and the latter two, while decided 
since that time, were expressly based the authority Matter 
Voorhies and did not consider the effect, any, the 1922 amendment, 
which, the appellant argues, altered the law affecting such transac- 
tions. addition the foregoing authorities the appellant calls the 
attention the court the decision the New Jersey Supreme 
Court Fagan Bugbee (143 Atlantic Reporter, 807), which that 
court, construing the applicable New Jersey statute, held that pro- 
insurance received trustee were taxable. 

the absence controlling authority the subject becomes 
the duty the court consider the questions presented the light 
principles and seek solution conformity with reason, 
justice and fundamental policy. far here material, 
section 220 the Tax Law effect the time the death this 
decedent reads follows: 220. Taxable Transfers—Residents. 
tax shall and hereby imposed upon the transfer any property, 
real personal, any interest therein income therefrom trust 
otherwise, persons corporations the following cases, subject 
the exemptions and limitations hereinafter prescribed: When the 
transfer will the intestate laws this state from any 
person dying seized possessed thereof while resident the state. 
When the transfer made deed, grant, bargain, sale gift made 
effect possession enjoyment after such death, where any 
change the use enjoyment property included such transfer, 
the income thereof, may occur the lifetime the grantor 
reason any power reserved conferred upon the grantor 

either solely conjunction with any person persons 

alter, amend, revoke any transfer, any portion thereof, 
the portion remaining the time the death the grantor 

noted, the fundamental basis this appeal that the change 
the wording the statute since the decision Matter Voorhies 
(supra) has resulted change the law affecting the question here 
involved, and therefore becomes matter importance consider 
the phraseology the law then This, far applicable, 
was follows: ‘‘A tax shall and hereby imposed upon the trans- 
fer any tangible property within the state and intangible prop- 
erty, any interest therein income therefrom, trust other- 
wise, persons corporations the following cases, subject the 
exemptions and limitations hereinafter prescribed: When the trans- 
fer will the intestate laws this state any intangible 
property, tangible property within the state, from any persons 
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dying seized possessed thereof while resident this state. 

When the transfer intangible property, tangible property 
within the state, made aresident deed, grant, bargain, sale 
gift made contemplation the death the grantor, vendor donor, 
intended take effect possession enjoyment after such 
death.’’ 

comparison these two enactments demonstrates that the only 
changes made the wording are, first, that the preliminary clause 
the items property upon which the tax imposed are changed from 
tangible and intangible property, stood the former statute, 
real and personal property, today; and, secondly, the ad- 
dition certain clauses relating change use and enjoyment 
reason reserved power the grantor. Except those two 
points the decision the Appellate Division unquestionably binding 
upon this court and would result determination adverse the 
contention the appellant. will therefore consider the effect 
given the alterations wording noted. sound distinction can 
drawn between the phrases ‘‘tangible and intangible property’’ and 
and personal anything, the latter phrase, 
limited the definition personal property contained section 
subsection the statute, less certain life insurance 
policies than was the former. The only item the limiting enumera- 
tion this definition which might include them ‘‘things action,’’ 
and may well questioned matter first impression 
whether the peculiar rights created policy life insurance during 
the life the insured are any proper sense choses action, which 
term commonly used contradistinction chose thing pos- 
session, and employed when the title the money property 
one person and the right possession another (Higbee State, 
104 W., 748, 749, Neb., 331; Bouvier’s Law Dict., vol. 322; 
Aikman Harsell, Y., 186; MacDonnell Buffalo 
Co., 193 Y., 92, 103; Streever Birch, Hun, 298, 302, 
195; People Tioga Common Pleas, Wend., 73, 75). 

The entire subject insurance sui generis and occupies some- 
what anomalous position the law. ultimate essence contract 
insurance gambling transaction which the insured, so-called 
straight life insurance, wagers the substantially free use the annual 
payments installments certain principal sum against the such 
total sum, payable designated third party, that will die before 
has paid enough such installments equal the principal sum. Such 
contracts have from the time the statute George III, chapter 
been upheld grounds policy, the vast majority 
they are made for the benefit dependents the assured, and 
thus tend forestall the possibility such dependents becoming pub- 
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lic charges, might otherwise the case. may therefore said 
that such transactions are very real sense charged with public 
interest, which has doubt been extremely potent underlying in- 
fluence inducing courts and legislatures continue the favored 
position which life insurance policies for specified beneficiaries have 
continuously occupied. limit the reason for such popular ap- 
proval has coincided with the limitation their exemption from taxa- 
tion, and consequently where the insured has made the policy payable 
his executors and administrators without qualification, thus effect 
dedicating the proceeds primarily the payment his creditors, they 
have been held subject transfer tax, have seen. believed, 
however, that the fundamental reason for taxability such cases the 
fact that the proceeds the transaction are beyond the protecting 
shield public policy, and not, stated certain cases, because they 
pass under the will the intestate laws the state, since the latter 
not the case any true sense. The right receive the money 
the insurance any such case does not pass will intestate laws. 
The right individuals who answer certain description 
specified the contract, but not right which the decedent ever 
possessed and fundamental that non dat qui non habet. (One 
does not give what one does not have.) The correctness this view 
seems amply supported the result the Van Dermoor (supra), 
which proceeds policy were held not taxable where they were 
made payable ‘‘to the said assured, his executors, administrators as- 
signs for the benefit his widow, any.’’ 

this theory must follow that any the primary test 
taxability proceeds will whether they are dedicated the use 
individuals toward whom the insured owed some especial duty, and 
this requirement satisfied the courts will far possible give effect 
the dictates this fundamental policy, and will not seek 
draw nice distinctions the extent the assured’s moral legal 
obligations those ultimately benefited, nor the conduit through 
which such benefit pass. The foregoing not intended con- 
vey the impression that beyond the power the Legislature 
effect change the law make taxable the proceeds in- 
surance policies payable specified beneficiaries. is, however, the 
opinion this court that view the long established policy 
with such matters presumption exists that the Legislature 
intends disturb this well settled law and policy, and any change 
enactment must quite clear construed effecting 
such result. noted, the first change the phraseology the 
statute not such vary the result reached Matter Voorhies 
(supra,) and there remains for consideration the effect the addition 
the subparagraph which was numbered the law existing 
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the time that decision. This addition was the phrase ‘‘or where 
any change the use enjoyment property included such trans- 
fer, the income thereof, may occur the lifetime the grantor’’ 
reason any reserved power, ‘‘to alter any transfer 

the portion remaining the time the death the 
grantor .’’ This phraseology could only strained and un- 
natural construction made applicable life insurance policies pay- 
able after the death the grantor. The reference the 
remaining the time the death the grantor’’ indicates that 
intended apply only cases which portion the trust res 
employed during the life the grantor, e., where trust con- 
sists two divisible parts, that employed consumed during his 
life, and that which will employed consumed after his death. 
Where the trust res and the provisions the agreement are such 
nature any alteration the terms the instrument affecting the 
use the property after the death the settlor donor testa- 
mentary act, the results which are properly subject the taxing 
power the state return for the privilege permitting testa- 
mentary devolution property. the life insurance the 
theory upon which any such tax must based utterly fails. The 
insured possesses right which can even enforce. Nothing will 
ever pass him any one else reason the privilege conditionally 
granted the state dispose property testamentary act for 
the simple reason that never has any property right pass. The 
claim the insurance money accrues the named designee, not 
reason any special privilege granted the state, but consequence 
the happening independent event, namely, the death the 
insured, and the fact that the ordinary course mundane affairs 
that event bound happen way alters the nature the trans- 
action. the act man insuring his life for the benefit 
his dependents consonant with the dictates public policy 
most obvious that any arrangement which tends add the value 
his act should entitled even greater favor. 

Possibly the greatest defect the old-time life insurance was 
found the fact that when considerable lump sums came into the 
hands dependents their business inexperience frequently resulted 
the early dissipation the proceeds the foresight and self-sacrifices 
the assured. The first step toward remedy this evil was the 
practice, which still largely prevails, permitting the insured 
specifiy that the principal sum should paid designated install- 
ments. More recently many have felt that they could obtain larger 
return and greater flexibility caring for number dependents 
depositing the policies under insurance trust, the instant 


ease. the contention the appellant that were the policies pay- 
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able either lump sum installments the beneficiaries, tney 
would not taxable, but that the additional, possibly more beneficial, 
step makes them subject the tax. With this contention this court 
cannot agree. Under such trust arrangement the trust beneficiaries 
are truly the equitable owners the proceeds they had been 
named beneficiaries therein. The trustee has mere legal title, and 
equity the substance rather than the form the transaction 
transcendent importance. Any extension such here contended 
for the appellant would necessity have reached implica- 
tion from the altered terms the statute. such implication arises 
from the words used; fact, the presumption the reverse, both 
for the reasons stated and because the Legislature when desired 
impose tax upon the proceeds life insurance policies section 
249-B (g) the Tax Law (Laws 1925, chap. 320, amended 
Laws 1926, chap. 365) used unmistakable language evince such 
intention. The objection the appellant that the trust agreement 
was made contemplation death ably and amply disposed 
the opinion Matter Voorhies (supra), which the court says 
page 263: ‘‘The insured did not assign the policies contemplation 
death any sense other than the recognition that some time 
must die, than any person contemplates when procures policy 
payable after his death; nor, within the meaning the statute, did 
perform these acts the transfer property take effect 
after death only. man who changes the name beneficiary 
life policy, issued his life and payable after his death, 
does not the meaning the statute make transfer property 
take effect after death. The appellants claim that 
this disposition the policies and their proceeds testamentary 
character and the power revocation suspended the completion 
the transfer the policies until the power could not exercised 
because death. The court, determining whether there here 
transfer taxable under the statute, looks the nature and essence 
and effect the transfer (Matter Orvis, 223 Y., 1). Generally 
life insurance policy not properly (property?) acquired for the 
benefit the owner; not investment part his estate; 
returns him income; nor generally instrument for his 
present future use, but rather contract secure payment 
sum after his death another, the beneficiary named therein. The 
intent the assured with respect these policies seems plain; 
acquired the several policies and assigned them provide trust fund 
for the benefit his wife, his son and others after his death; 
and the trust deeds directed how, under what conditions, when 
and whom payments therefrom should made after his death. 
his plan was not distributing after death property valuable him 
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his estate. has indeed his trust deeds directed 
how the proceeds these policies shall distributed after death, and 
named the conditions under which the beneficiaries should take. But 
this the effect principle every life policy payable death 
another than the assured his estate. Considering the nature the 
property, not consider that the plan the assured should 
held testamentary character. The reserved right revoca- 
tion, standing alone, substance the right name new bene- 
ficiary, which the right which exists generally under life insurance 
policies. That has availed himself the assignments and 
trust deed dispose these proceeds more indicates intent 
defeat the Transfer Tax Law than does the procuring life policy 
payable another than himself his estate.’’ The opinion the 
New Jersey Supreme Court the case Fagan Bugbee (supra) 
has been carefully considered. quoted that opinion, the New 
Jersey statute construed materially different from the present sec- 
tion 220 the New York Tax Law, but corresponds almost word 
for word with that section existed the time the decision 
Matter Voorhies (supra). This case therefore presents authority 
contrary the views herein expressed, for the reasons, first that the 
New Jersey statute materially differs from the applicable statute 
this state, and, secondly, that the New York statute were the same 
the New Jersey statute therein construed, Matter Voorhies 
direct, four-square authority binding upon this court, that the result 
reached the Fagan not the law this state. The appeal 
the State Tax Commission therefore dismissed. Submit decision 
and decree notice accordance with this opinion. 


TRUST COMPANY OBLIGED TRANSFER 
STOCK EXECUTRIX 


Starbuck’s Executrix, Court Appeals New York, 167 
Rep. 580 


the time his death stockholder trust company owed 
the company large sum money. The estate the decedent 
was insolvent and the trust company refused consent trans- 
fer the stock owned the decedent the time his death. 
was held that the company was obliged upon request register 
the transfer the stock the executrix her representative 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1179. 
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although section the New York Stock Corporation 
Law provides that stockholder indebted corporation 
the directors may refuse consent transfer his stock until 
such indebtedness paid. was further held that the corpora- 
tion might refuse consent transfer the stock the 
executrix. 


the matter the judicial settlement the intermediate account 
proceeding Emma Starbuck, executrix Charles Star- 
buck, deceased. From order (223 App. Div. 844, 228 174) 
affirming decree the surrogate (129 Mise. Rep. 460, 221 
540) settling the accounts the executrix, the Empire Trust Co., 
opposed the executrix and others, appeal. Order reversed, and 
proceeding remitted Surrogate’s Court. 


Stuart and Henry Wheeler, Jr., both New York 
City, for appellant. 

Arthur Graef, New York City, for respondent Zulo Von 
Ostroff. 

Melber Chambers, New York City, for respondent Bank 
Manhattan Co. 


LEHMAN, J.—The testator, Charles Starbuck, the time 
his death, owed the Empire Trust Co. large sum money. Until the 
indebtedness paid, the trust company refuses consent transfer 
shares capital stock the trust company which the decedent 
owned the time his death, and has retained and applied upon 
the indebtedness dividends declared upon the stock. The estate in- 
solvent. From the assets the estate, the unsecured creditors are 
entitled pro rata payment dividend upon the sums due them. 
The courts below have held that the executrix may deliver the 
Empire Trust Co. the shares its capital stock, now held the 
estate, and that the market value the said stock, the date 
delivery, and the dividends upon the stock, retained the trust 
company, shall constitute ‘‘a partial payment account’’ the pro 
rata payment dividend due from the executrix the trust company. 

Section the Stock Corporation Law (Consol. Laws, 59), 
provides: ‘‘Transfer stock stockholder indebted corporation. 
stockholder shall indebted the corporation, the directors may 
refuse consent transfer his stock until such indebtedness 
paid, provided copy this section the substance thereof written 
printed upon the certificate copy this section was 
printed upon the certificate question. The statute applies cor- 
porations organized under the Banking Law (Consol. Laws, 
well other corporations. Strahmann Yorkville Bank, 148 App. 


J 
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Upon Starbuck’s death, title his stock was transferred opera- 
tion law his personal representative. construction the 
statute would unreasonable which would authorize the directors 
corporation ‘‘refuse consent’’ transfer which has been 
effected operation law regardless the will the debtor stock- 
holder. The directors may not assert the continuance ownership 
which death has made impossible. Upon request, the corporation 
bound register upon its books the transfer the certificate stock 
the executrix her representative capacity. See London, Paris 
American Bank Aronstein (C. A.) 117 601. 

The question remains whether the corporation may refuse consent 
transfer the executrix. The statute gives the corporation the 
right withhold registry the transfer the stock until the indebted- 
ness paid. unimportant whether classify that right lien 
give another name. bears least some analogy lien, 
though the stockholder maintains possession the stock and continues 
enjoy all the rights owner, save only the right make 
complete transfer. find the statute express implied pro- 
vision that appropriate proceedings the corporation may divest the 
stockholder his title right possession, but there are many hold- 
ing liens which not carry with them any right foreclosure and 
sale. See Tete Farmers’ Mechanics’ Bank, Brewst. (Pa.) 308. 
The statute gives the creditor corporation, least, some hold upon 
the stock. the case the holding lien attorney 
artisan, the advantage that may accrue the debtor from release 
the hold may result payment the debt. The right the cor- 
poration maintain its hold was created the Legislature for that 
purpose. The order the surrogate that the corporation must accept 
its own stock payment account the dividend pro rata 
payment due the decedent’s indebtedness based upon the 
view that some way the corporation acting inequitably refusing 
loosen its hold, and may compelled so. The corporation 
undoubtedly entitled share with other creditors similarly situated 
the distribution the assets the decedent. the statute gives it, 
addition, the right maintain its hold upon the stock, after the title 
has become vested his executrix, the courts may not destroy that 
right. 

The executrix has title only her representative capacity. 
sense she continues the testator’s personality. The indebtedness the 
testator survives his death. the moment when operation 
law the executrix obtains title the assets the decedent she be- 
comes, executrix, liable for his debts. Title the stock is, all 
times, the person who indebted the corporation. True, the 
executrix bound only apply the assets received from the decedent 
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the payment the debts the decedent. Beyond that she has 
but, even though the debt may part uncollectable, 
has not been paid discharged where the assets are sufficient pay 
only dividend fractional part the debt. such the 
statute permits the creditor corporation refuse consent trans- 
fer the stock even though such refusal makes sale the stock 
difficult impossible. The statute, indeed, was intended for the pur- 
pose impeding sale stock, long the stockholder remained 
indebted the corporation. 

The corporation has maintained its hold, not only upon the stock, 
but upon the dividends payable upon the stock. The right the 
dividends incident the ownership the stock. The executrix 
the owner the stock, and the statute, have pointed out, does 
not alter diminish any rights ownership except the right make 
complete transfer the stock. The provision the order that the 
amount dividends retained the corporation shall constitute 
partial payment the distribution dividend payable the cor- 
poration correct. 

The order the Appellate Division and that the Surrogate’s 
Court should reversed, with costs the appellant payable out the 
estate, and the proceeding remitted the Surrogate’s Court for 
further order accordance with this opinion. 


LIABILITY BANK PAYING CHECKS 
WRONGFULLY INDORSED PARTNER 


McIntosh Detroit Savings Bank, Supreme Court Michigan, 225 
Rep. 628 


member partnership, having authority indorse 
partnership checks blank for deposit, indorsed num- 
ber checks payable the partnership, presented them the 
defendant bank which the partnership’s account was kept and 
received all part the amount each check cash, the bal- 
ance, any, being deposited the partnership’s was 
held that the bank was not liable for amounts thus appropriated 
the partner, since had authority indorse checks and the bank 
had notice that the proceeds were not being used for partner- 
ship purposes. other instances the partner indorsed checks pay- 
able the partnership and deposited them his own personal ac- 
count, subsequently withdrawing the proceeds. was held that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 346, 446. 
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the bank was liable the partnership for amounts which were ap- 
propriated this manner. 


Suit Charles against the Detroit Savings Bank and 
another. Decree for defendants, and plaintiff appeals. Reversed and 
remanded. 

Groesbeck, Sempliner Kelly, Detroit (Jason Honigman, 
Detroit, counsel), for appellant. 

Miller Canfield, Paddock Stone, Detroit, for appellee Detroit 
Sav. Bank. 


POTTER, J.—Plaintiff, assignee the Auto Sales Com- 
pany, partnership which consisted James Cranston and Floyd 
Sweet, filed bill the Wayne circuit court chancery against 
defendant, for accounting, and recover from $9,060, which 
claimed the bank owed him assignee the Auto Sales Com- 
pany. the claim plaintiff that the Auto Sales Com- 
pany was dealing secondhand cars Detroit; that, the time the 
partnership business began, opened bank account with defendant, 
and defendant contracted with the partnership that the signature 
both partners should signed the orders for withdrawals its 
funds, checks, and funds could withdrawn from the bank, ex- 
cept the signatures both Cranston and Sweet. 

The signature card and agreement was follows: 


258 

Auto Sales Co. Account with the Detroit Savings Bank, 
Detroit, Michigan. 

please find duly authorized signatures, which you will 
recognize the payment funds the transaction other business 
this account. hereby authorize you charge this account the 
sum $1.00 per month, the daily average balance less than $100.- 
00. 

James Chanston sign 
Floyd Sweet countersign 
3740 Cass Ave. 


the further claim that, during the time the Auto Sales 
Company was doing business, Cranston, one the partners, forged 
Sweet’s signature three checks defendant bank and received 
thereon total $700. The partnership owed plaintiff $10,265.53, 
and prior the commencement suit assigned him its claim 
against defendant. There dispute about the $700 withdrawn 
from defendant Cranston’s forgeries. partnership owed the 
bank $1,171.79, and upon accounting the trial court dismissed the 
bill complaint, inasmuch found the partnership owed the bank 
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more than the amount the bank had permitted withdrawn 
Cranston’s forgeries. Plaintiff appeals. 

The dispute arises over money the partnership obtained 
Cranston substantially follows: The partnership was engaged 
buying and selling automobiles. When automobile was sold, check 
would given payment therefor the partnership. Cranston 
would endorse the check with the name the partnership, per 
Cranston, and present defendant for deposit his personal ac- 
count, take part all the proceeds the check cash, and de- 
posit the partnership account either part the proceeds the 
check part thereof, the case might be. 

Cranston’s balance his personal account defendant bank was 
augmented resulting from the deposit checks drawn 
the partnership the proceeds thereof, the credit being made de- 
fendant Cranston’s individual account, instead the account the 
partnership. inquiry was made the defendant bank Crans- 
ton’s authority convert the partnership funds his individual ac- 
eount, though acted with full knowledge his acts. The question 
whether the bank liable for paying money Cranston his in- 
dorsement partnership checks, which belonged the partnership, 
and knowingly giving him for partnership funds. 

partnership association two more persons carry 
co-owners business for Section 7966(6) (1), 1922 
Supp. 1915. legal entity, separate from the individuals 
composing it. Thurston Detroit Asphalt Paving Co., 226 Mich. 
505, 198 345; Parsons Partnership (4th Ed.) par. 63. Its prop- 
erty distinct from that the individual members the partner- 
ship. Hubbardston Lumber Co. Covert, Mich. 254; Dobson 
Whitker, 242 Mich. 308, 218 770. There community pro- 
perty, interest, and profits. Beecher Bush, Mich. 188, 
785, Am. Rep. 465; Dutcher Eli Buck, Mich. 160, 
676, 776; Brotherton Gilchrist, 144 Mich. 274, 107 
890, 115 Am. St. Rep. 397. 

partner agent the partnership for the purpose 
its business, and the act every partner, including the execution the 
partnership name any instrument, for apparently carrying the 
usual way the business the partnership which member 
binds the Section 7966(9) (1), 1922 Supp. 
1915. act partner which not apparently for the carrying 
the business the partnership the usual way does not bind 
the partnership unless authorized the other Section 
7966(9) (2), 1922 Supp. 1915. 

the partner acting has fact authority act for the 
partnership the particular matter, and the person with 
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dealing has knowledge the fact that has such authority, 
then his acts not bind the partnership. Section 7966(9) (1), 1922 
Supp. ‘‘A person has knowledge fact within the 
meaning this act not only when has actual knowledge thereof, but 
also when has knowledge such other facts the 
show bad Section 7966(3) (1), 1922 Supp. 1915. 

The authority partner make lawful contracts for the firm 
does authorize making unlawful contracts without the knowledge 
the other partners. Minthorn Haines, 169 Mich. 169, 134 
1113. Each partner the agent his copartners the transaction 
partnership business, but not matters foreign that business. 
One partner cannot bind his copartner any contract without the 
scope the partnership. Township Wexford Seeley, 196 Mich. 
634, 163 16. 

The law has always been solicitous not hinder the free 
tion commercial paper having legitimate inception. Nichols 
Sober, Mich. 678. ‘‘To constitute notice infirmity the in- 
strument, defect the title the person negotiating the same, the 
person whom negotiated must have had actual knowledge the 
infirmity defect, knowledge such facts that his action taking 
the instrument amounted bad Comp. Laws 1915, 6097. 

will observed from this provision the Negotiable Instru- 
ments Law that one whom the law imposes the burden showing 
good faith must show something more than that had actual 
knowledge the fraud. must show that had knowledge 
facts circumstances that would operate create belief his mind 
that there was fraud. must show that there were facts cir- 
cumstances known him such character show bad faith 
the taking the instrument.’’ Case City National Bank Battle 
Creek, 240 Mich. 419, 215 362. 

there nothing the face commercial paper cast sus- 
picion its character, can impeached the hands holder 
for value only evidence the holder’s bad faith. Miller Finley, 
Mich. 249, Am. Rep. 306; Stevens McLachlan, 120 Mich. 285, 
627. indorsee can deprived his right bona fide 
holder only upon evidence sufficient show bad faith. Nichols 
Sober, Mich. 678; New York Iron Mine Citizens’ Bank, Mich. 
Lachlan, 120 Mich. 285, 627; Case City National Bank, 240 
Mich. 419, 215 362; Section 6097, 1915. Bad faith may 
shown evidence actual knowledge the purposes for which 
the paper was given. Section 7966(3) (1), 1922 Supp. 1915; 
Stevens McLachlan, 120 Mich. 285, 627. indorsee 
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commercial paper has right disregard any known 
him lead prudent man suspect the indorser might 
acting fraud his principal. New York Iron Mine Citizens’ 
Bank, Mich. 344, 823. 

All partnerships are more less limited scope. Kent, Comm. 
(14th Ed.) par. 42. One partner may not use partnership funds for 
private purposes. Kemeys Richards, Barb. (N. Y.) 312; Rogers 
Batchelor, Pet. 221, Ed. 1063; Viles Bangs, Wis. 131; 
Cotzhausen Judd, Wis. 213, Am. Rep. 539; Burwell Clarke 
Springfield, Ala. 273; Price Hunt, Mo. 258; Elston Ken- 
Ill. 187; Gove Lawrence, Lans. (N. Y.) 89; Hurt 
Clarke, Ala. 19, Am. Rep. 751; Smith Andrews, Ill. 28; 
Billings Meigs, Barb. (N. Y.) 272; Purdy Powers, Pa. 
Barr) 492; parte Bushell, Montagu, Deacon Gex’s Rep. 615; 
Todd Lorah, Pa. 155; Wise Copley, Ga. 508; Arden 
Sharpe, Esp. 524; Kendal Wood, Law Ex. 243; Green 
Deakin, Starkie, 347; Kent, Comm. par. 42; Story Partnership 
(7th Ed.) pars. 131, 132. 

When Cranston, having possession valid checks third persons 
belonging the partnership, and payable it, indorsed those checks 
the partnership name per Cranston, and deposited them the 
proceeds thereof the credit his own account his own name 
defendant bank, it, from the face such checks themselves, not only 
had notice, but knowledge, the ownership thereof and their pro- 
ceeds, and Cranston’s misappropriation such partnership funds. 
Kent’s Comm. (14th Ed.) par. 42; Green Deakin, Starkie, 347; 
Lindley, Partnership, par. 171; Cye. 510; Hale Windsor Sav. 
Bank, Vt. 487, 993; Fidelity Guaranty Co. Adoue 
(N. 409, Ann. Cas. 1914B, 667. Bank Hickory McPherson 
al., 102 Miss. 852, So. 934; Toronto Club Dominion Bank, Ont. 
Law Rep. 330; Mitchell First Nat. Bank, 203 Ky. 770, 263 
15; Wagner Trading Co. Battery Park National Bank, 228 
37, 126 347, 340; Ward City Trust Co., 192 
61, 585; Niagara Woolen Pacific Bank, 141 App. Div. 265, 
126 890; United States Fidelity Guaranty Co. People’s 
Bank, 127 Tenn. 720, 157 414; Bischoff Yorkville Bank, 218 
Co. Knickerbocker Trust Co., App. Div. 316, 119 1035; 
Havana Central Co. Central Trust Co. New York 
A.) 204 546, 1915B, 715; Farmers’ Loan Trust Co. 
Fidelity Trust Co. (C. A.) 541; Fray Johnson, Eng. 
Ir. App. Cas. Central National Bank Conn. Mut. Life Ins. Co., 
104 54, Ed. 693; Empire Trust Co. Cahan, 274 
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dealing has knowledge the fact that has such authority, 
then his acts not bind the partnership. Section 7966(9) (1), 1922 
Supp. 1915. ‘‘A person has knowledge fact within the 
meaning this act not only when has actual knowledge thereof, but 
also when has knowledge such other facts the 
show bad Section 7966(3) (1), 1922 Supp. 1915. 

The authority partner make lawful contracts for the firm 
does authorize making unlawful contracts without the knowledge 
the other partners. Minthorn Haines, 169 Mich. 169, 134 
1113. Each partner the agent his copartners the transaction 
partnership business, but not matters foreign that business. 
One partner cannot bind his copartner any contract without the 
scope the partnership. Township Wexford Seeley, 196 Mich. 
634, 163 16. 

The law has always been solicitous not hinder the free 
tion commercial paper having legitimate inception. Nichols 
Sober, Mich. 678. ‘‘To constitute notice infirmity the in- 
strument, defect the title the person negotiating the same, the 
person whom negotiated must have had actual knowledge the 
infirmity defect, knowledge such facts that his action taking 
the instrument amounted bad Comp. Laws 1915, 6097. 

will observed from this provision the Negotiable Instru- 
ments Law that one whom the law imposes the burden showing 
good faith must show something more than that had actual 
knowledge the fraud. must show that had knowledge 
facts circumstances that would operate create belief his mind 
that there was fraud. must show that there were facts cir- 
cumstances known him such character show bad faith 
the taking the Case City National Bank Battle 
Creek, 240 Mich. 419, 215 362. 

there nothing the face commercial paper cast sus- 
picion its character, can impeached the hands holder 
for value only evidence the holder’s bad faith. Miller Finley, 
Mich. 249, Am. Rep. 306; Stevens 120 Mich. 285, 
627. indorsee can deprived his right bona fide 
holder only upon evidence sufficient show bad faith. Nichols 
Sober, Mich. 678; New York Iron Mine Citizens’ Bank, Mich. 
Lachlan, 120 Mich. 285, 627; Case City National Bank, 240 
Mich. 419, 215 362; 6097, 1915. Bad faith may 
shown evidence actual knowledge the purposes for which 
the paper was given. Section 7966(3) (1), 1922 Supp. 1915; 
Stevens McLachlan, 120 Mich. 285, 627. indorsee 
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commercial paper has right disregard any circumstance known 
him calculated lead prudent man suspect the indorser might 
acting fraud his principal. New York Iron Mine Citizens’ 
Bank, Mich. 344, 823. 

All partnerships are more less limited Kent, Comm. 
(14th Ed.) par. 42. One partner may not use partnership funds for 
private purposes. Kemeys Richards, Barb. (N. Y.) 312; Rogers 
Batchelor, Pet. 221, Ed. 1063; Viles Bangs, Wis. 131; 
Cotzhausen Judd, Wis. 213, Am. Rep. 539; Burwell Clarke 
Springfield, Ala. 273; Price Hunt, Mo. 258; Elston Ken- 
Ill. 187; Gove Lawrence, (N. Y.) 89; Hurt 
Clarke, Ala. 19, Am. Rep. 751; Smith Andrews, 28; 
Billings Meigs, Barb. (N. Y.) 272; Purdy Powers, Pa. 
Barr) 492; parte Bushell, Montagu, Deacon Gex’s Rep. 615; 
Todd Lorah, Pa. 155; Wise Copley, Ga. 508; Arden 
Sharpe, Esp. 524; Kendal Wood, Law Ex. 243; Green 
Deakin, Starkie, 347; Kent, Comm. par. 42; Story Partnership 
(7th Ed.) pars. 131, 132. 

When Cranston, having possession valid checks third persons 
belonging the partnership, and payable it, indorsed those checks 
the partnership name per Cranston, and deposited them the 
proceeds thereof the credit his own account his own name 
defendant bank, it, from the face such checks themselves, not only 
had notice, but knowledge, the ownership thereof and their pro- 
ceeds, and Cranston’s misappropriation such partnership funds. 
Kent’s Comm. (14th Ed.) par. 42; Green Deakin, Starkie, 347; 
Lindley, Partnership, par. 171; 510; Hale Windsor Sav. 
Bank, Vt. 487, 993; Fidelity Guaranty Co. Adoue 
(N. 409, Ann. Cas. 1914B, 667. Bank Hickory 
al., 102 Miss. 852, So. 934; Toronto Club Dominion Bank, Ont. 
Law Rep. 330; Mitchell First Nat. Bank, 203 Ky. 770, 263 
15; Wagner Trading Co. Battery Park National Bank, 228 
37, 126 347, 340; Ward City Trust Co., 192 
61, 585; Niagara Woolen Pacific Bank, 141 App. Div. 265, 
126 890; United States Fidelity Guaranty Co. People’s 
Bank, 127 Tenn. 720, 157 414; Bischoff Yorkville Bank, 218 
Co. Knickerbocker Trust Co., App. Div. 316, 119 1035; 
Havana Central Co. Central Trust Co. New York 
A.) 204 546, 1915B, 715; Farmers’ Loan Trust Co. 
Fidelity Trust Co. (C. A.) 541; Fray Johnson, Eng. 
Ir. App. Cas. Central National Bank Conn. Mut. Life Ins. Co., 
104 54, Ed. 693; Empire Trust Co. Cahan, 274 
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dealt with such funds without making inquiry the other 
partner its peril. Todd Lorah, Pa. 155; parte Bushell, 
Montagu, Deacon Gex’s Rep. 615. knew Cranston was, prima 
facie, committing fraud upon his partner, Lindley Partnership, 
par. 171; Cye. 510; and neither the transfer nor the indorsement 
were binding the firm without actual authority ratification, 
Cye. 512; Wise Copley, Ga. 508; Arden Sharpe, Esp. 524; 
Havana Central Co. Knickerbocker Trust Co., App. Div. 316, 
119 1035; Toronto Club Dominion Bank, Ont. 330; 
Bank Hickory McPherson al., 102 Miss. 852, So. 934; Scott, 
Baker Co. Bandy, Head (Tenn.) 198; Newman Richardson 
(C. C.) 865; Huntington Lyman, Chip. (Vt.) 438, Am. 
Dec. 716; Hartness Wallace, 106 427, 259; First Na- 
tional Bank State National Bank (C. A.) 131 422. When de- 
fendant bank permitted Cranston check out the funds misap- 
propriated and deposited, actively participated the 
petrated the partnership, and became liable for the proceeds the 
checks misappropriated Cranston. 

immaterial that the bank did not profit; the test is, did the 
partnership lose? One who ought suspect bound inquire, and 
the law presumes knows what proper inquiry would disclose. Ward 
City Trust Co., 192 61, 585. The defendant bank 
not deliberately shut its eyes facts which upon their face 
showed misapplication Cranston partnership funds, and thus 
aid him securing the proceeds his defaleation. Niagara Woolen 
Co. Pacific Bank, 141 App. Div. 265, 126 890. ‘‘In such 
the dealing with the partner and knowing the circum- 
will deemed act mala fide and fraud the partner- 
ship, and the transaction which the funds, securities, and other 
effects the partnership have been obtained will treated 
Story Partnership (7th Ed.) pars. 131, 132, and cases 
cited; Hotchin Kent, Mich. 526; Mechanics’ Bank Barnes, 
Mich. 632, 475; Childs Pellett, 102 Mich. 558, 54. 

said the partnership must held have had knowledge 
Cranston’s transactions with the bank, and plaintiff, assignee the 
partnership, therefore estopped from maintaining against the 
claim here made. This contention answered the statute, which 
provides that notice one partner notice all, ‘‘except the case 
fraud the partnership committed with consent that 
Section 7966(12), 1922 Supp. 1915. 

The decree the trial court will reversed, with costs appel- 
lant, and decree entered holding defendant entitled credit for the 
money owed the partnership, the defendant liable for the money 
paid out Cranston’s forgeries, the defendant not liable for 
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the money paid out Cranston’s checks his personal account is- 
sued payment firm indebtedness, and not liable for money paid 
out Cranston partnership’s checks cashed him, when such 
cash was not redeposited Cranston’s defendant bank, and 
liable for money, paid out Cranston’s checks upon his own account, 
derived from the checks the partnership indorsed the partnership 
name Cranston and deposited the his personal account 
defendant bank, the proceeds thereof paid him and immedi- 
ately deposited the credit his personal account defendant bank, 
except above indicated, and remanding the cause for accounting 
accordance herewith. 


ACTION FOR MONEY PAID CERTIFICATE 
BEARING FORGED INDORSEMENT 


State National Bank Lynn Beacon Trust Co., Supreme Judicial 
Court Massachusetts, 166 Rep. 837 


deposit reciting that named person has de- 


posited certain amount the order himself return 
this certificate properly indorsed’’ negotiable. 

action bank recover the money which paid 
out deposit, bearing forgery the payee’s 
indorsement, barred the Massachusetts six year statute 
limitations, where there evidence fraud the the 
person bank receiving the money. 


Bill the State National Bank Lynn against the Beacon Trust 
Co. and another. for defendants, and plaintiff appeals. 
Affirmed. 

MeCarron and Hogan, both Boston, for appellant. 

Friedman and Turner, both Boston, for 

CROSBY, J.—This bill equity which the plaintiff seeks 
reimbursed for loss sustained reason having paid the 
amount certificate deposit upon which the indorsement the 
payee was forged. The defendant Beacon Trust Co. acquired all the 
assets the Equitable Trust Co., the other defendant, and assumed 
and agreed pay all its liabilities. The record contains statement 
agreed facts, and, addition, oral evidence received respecting 
matters not included therein. Upon the agreed facts and the evidence 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1147. 
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submitted the trial judge made certain findings and rulings and 
ordered decree entered dismissing the bill. final decree was 
entered accordingly from which the plaintiff appealed. 

agreed that April 23, 1927, when the bill was filed, the 
plaintiff was national bank; that not now actually engaged 
banking, having been succeeded the State National Bank Lynn; 
that August 19, 1918, the plaintiff issued certificate deposit 
payable the order one Brown, one its customers and de- 
positors, the following form: ‘‘State National Bank Lynn, Mass., 
August 19, 1918 Mr. Brown has deposited with this Bank 
$5,019.18 Five Thousand Nineteen and 18/100 Dollars Payable the 
order himself return this certificate properly endorsed. 
Mitchell, 

Brown and one Redshaw were associated business corpora- 
tion known the Globe Transportation Co.; they were equally inter- 
ested stockholders, and each was officer and director. 
about June 30, 1919, the certificate deposit bearing the indorse- 
ment ‘‘J. Brown’’ was delivered the Equitable Trust Co. 
Redshaw collateral security for demand note the Globe Trans- 
portation Co. There had previously been transactions similar 
kind. the note was not paid when demanded, the Equitable Trust 
Co. about March 1921, ‘‘endorsed said certificate deposit 
and delivered the same for collection the Merchants’ National Bank 
The indorsement read: ‘‘Pay the order Merchants’ 
National Bank Boston Prior endorsements guaranteed March 
1921 Equitable Trust Co. Wallace Pratt The Mer- 
chants’ National Bank Boston credited the account the Equitable 
Trust Co. with the amount the certificate. then indorsed it: 
any Bank Trust Company order Prior endorsements guar- 
anteed March 1921 Merchants’ National Bank Boston 
Waite, and delivered the Lynn Safe Deposit Trust 
Co. which, turn, indorsed it: ‘‘Pay the order any Bank, Banker 
Trust Company, March 1921 Lynn Safe Deposit Trust Co. 
Prior endorsements guaranteed William Dunbar, and 
presented the plaintiff for payment March 1921. The plain- 
tiff thereupon paid the Lynn Safe Deposit Trust Co. the amount 
the certificate with accrued interest. 

July 1922, Brown, his attorney, made demand writing 
upon the plaintiff for payment the amount the certificate with 
interest. July 12, 1922, commenced action the 
Superior Court against the plaintiff recover the amount the cer- 
being his contention that his name the back the cer- 
tificate was placed there Redshaw without his authority. Corre- 
spondence followed between counsel for the State National Bank and 
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the Equitable Trust Co. The former notified the latter that would 
hold the trust company liable indorser. 

The trial judge found upon oral evidence, addition the agreed 
facts, that the Equitable Trust Co. well understood that the present 
plaintiff should compelled pay, would hold the Equitable Trust 
Co. liable; that the trust company assisted said Redshaw obtaining 
counsel and preparing him undertake did the defense 
that action the place the present plaintiff; that doing the 
trust company was privy with Redshaw and the present plaintiff and 
acted for its own benefit well for the benefit Redshaw; that 
the trust company well knew from the time the action was brought 
that would permitted, desired, undertake the defense 
the action the place the present plaintiff; that the present plain- 
tiff, left the eve trial with the necessity defending itself with- 
out further help from Redshaw the trust company, defended itself 
diligently yet lost the case, and was compelled pay Brown March 
26, 1926. Judgment was rendered that action Brown against the 
present plaintiff February 1925. Upon these facts the trial judge 
ruled that the present defendants were bound the judgment 
that case and could not re-try the question whether the indorsement 
the certificate deposit Redshaw was authorized Brown. 
plain that this ruling was correct. Execution issued the judg- 
ment against the State National Bank and was returned part 
satisfied. 

Thereafter Brown brought bill equity the Superior Court 
against the State National Bank Lynn and the State National Bank 
Lynn enforce payment the judgment. March 24, 1926, 
decree was entered that suit favor the plaintiff against the 
State National Bank Lynn for $6,513.58 and costs, and execution 
issued therefor and was paid the plaintiff this suit. agreed 
that the Equitable Trust Co. liable the plaintiff this suit for 
any amount the Beacon Trust Co. bound pay the same. was 
also agreed that the ‘‘Equitable Trust Co. about March 1921, 
endorsed said certificate deposit and delivered the same for collection 
the Merchants’ National Bank Boston.’’ The trial judge found: 
the agreed facts state that the delivery the certificate the 
Merchants’ National Bank was for the endorsements were 
not restrictive (G. 107, §59) and the transaction seems have 
been sale the instrument least the Merchants’ National Bank 
for present consideration, the indorsee Merchants’ National Bank rely- 
ing upon the 

The plaintiff contends that the finding the judge, that the Mer- 
chants’ National Bank took the certificate purchaser and not 
agent for collection, erroneous view the statement the con- 
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trary the agreed facts. The certificate deposit the case 
bar negotiable instrument and governed the provisions 
National Surety Co. Commissioner Banks, 243 Mass. 
218, 220, 533, and cases cited. The indorsement was special 

Without considering other questions argued, think plain that 
the statute limitations which has been pleaded, bar. was 
held Farnam Brooks, Pick,. 212, 242, 243, and many subse- 
quent decisions this court, that the statute limitations general 
applies equally equity and law. Young Walker, 224 Mass. 
491, 493, 113 363; International Paper Co. Commonwealth, 232 
Mass. 13, 121 510; Leach Leach, 238 Mass. 100, 104, 130 
262; Geldert Usher, 248 Mass. 323, 326, 142 926. 
the case bar the plaintiff was required bring suit within six 
years from the time its cause action accrued. clear that the 
eause action arose March 1921, when the plaintiff made the 
payment the Lynn Safe Deposit Trust Co. the amount the 
deposit. 

was held Sturgis Preston, 134 Mass. 372, that action 
for money had and received was barred the statute 
limitations although the money was paid under mutual mistake 
fact, there being evidence fraud. was also there held that the 
eause action arose immediately upon payment the money; and 
was intimated that suit equity the same circumstances would 
barred, citing Farnam Brooks, supra, page 245 Pick. 
There nothing Gould Emerson, 160 Mass. 438, 1065, 
Am. St. Rep. 501, which affects the what was decided 
Sturgis Preston, supra. Where money paid reason mutual 
mistake fact cause action arises once, and the mere continu- 
ance the mistake does not suspend the operation the statute either 
law equity. Bank United States Daniel, Pet. 32, 
56, Ed. 989; Leather Manufacturers’ Bank Merchants’ Bank, 

the other hand where payment induced fraud and there 
fraudulent concealment the cause action, the statute runs 
equity from the time the plaintiff discovers the fraud. Thompson 
Owen, 249 Mass. 229, 234, 144 216. The general principles 
governing fraudulent concealment cause action have been con- 
sidered many this Commonwealth. Wells Child, Allen, 
333, 335; Sykes Meacham, 103 Mass. 285; Atlantic National Bank 
Harris, 118 Mass. 147; Spelman Talbot, 123 Mass. 489; Books 
Raynor, 127 Mass. 268; Powow River National Bank Abbott, 
179 Mass. 336, 973; Bay State Gas Co. Lawson, 188 Mass. 
502, 921; Smith Norton, 214 Mass. 593, 595, 102 
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270; O’Brien 222 Mass. 147, 150, 109 904; Thomp- 
son Owen, supra. there was evidence any fraud con- 
cealment the cause action the and the bill was 
not filed within six years from March 1921, when the certificate 
deposit was paid mistake the plaintiff, any claim which the 
plaintiff may have had must deemed barred the statute. 
reach different result would contrary what was decided 
Sturgis Preston, supra, and Leather Manufacturers’ Bank Mer- 
chants’ Bank, supra. case decided this court find 
anything show that the law stated Sturgis Preston has been 
modified overruled; the contrary, that case cited O’Brien 
supra. 

The plaintiff offered evidence show that 1921 and 1922 there 
was well established custom among trust companies Massachusetts 
place upon negotiable instruments when transferring the same 
indorsement containing the words ‘‘prior endorsements guaranteed.’’ 
This evidence was excluded the trial judge, subject the plaintiff’s 
exceptions. Parties are bound the provisions the Negotiable 
Instruments Act far possible. custom effect when 
contrary rule law. Nowell Equitable Trust Co., 249 Mass. 
585, 600, 144 749, Conahan Fisher, 233 Mass. 234, 124 
13. the evidence custom could held admissible for any 
purpose, which need not decide, was immaterial view the 
conclusion reached that the suit barred the statute limitations. 
follows that the final decree dismissing the bill must affirmed. 
Ordered accordingly. 


FEDERAL RESERVE BANK 


Carson Federal Reserve Bank New York, New York Supreme 
Court, Appellate Division, 235 Supp. 197 


The defendant, the Federal Reserve Bank, received number 
drawn the firm Zartman Co. Waterloo, New 
York. The defendant sent these checks 
Waterloo which presented them the drawee and two 
drafts payment. These drafts were refused upon presentment 
because drawn against uncollected funds. The defendant sent 
representative Waterloo and succeeded collecting portion 
the aggregate amount cash. The following day Zartman 
Co. failed. This action was brought the plaintiff, trustee 
bankruptey, recover the cash payment the ground that 
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was unlawful preferential payment made within four months 
was held that the defendant bank was mere 
agent for collection and not creditor Zartman Co. and 
that therefore the plaintiff was not entitled recover. 


Action William Carson and others, trustees bank- 
ruptey Leonard Zartman and another, doing business under the 
partnership name Zartman Co., against the Federal Reserve Bank 
New York. From judgment (231 620) for $12,063.26 
for plaintiffs and from order denying their motion set aside 
the verdict and for new trial, and from later order granting plain- 
tiffs’ motion for additional allowance costs, defendants 
Judgment and order denying new trial reversed the law and facts, 
and complaint dismissed. Order granting additional allowance reversed. 

Walter Logan, New York City, and Harris, Beach Matson 
and Colin McLennan, all Rochester (Keith Poland, Rochester, 
counsel), for appellant. 

Sutherland Dwyer, Rochester (Arthur Sutherland, 
Rochester, counsel), for respondents. 


CROUCH, J.—The action trustees recover 
$10,363.93 paid the bankrupt defendant upon the ground that 
such payment constituted voidable preference under the Bankruptcy 
Act (11 USCA). The defendant the Federal Reserve Bank the 
Second Federal Reserve district. Its main office New York City, 
and has branch Buffalo. The bankrupt, Zartman Co., was 
partnership doing business private bankers Waterloo, Seneca 
County, 

The facts out which the controversy arises may broadly 
stated follows: May and 17, 1927, defendant’s member 
banks sent defendant 157 checks drawn the Zartman bank 
various depositors therein the order various payees; those 
checks were produced the trial; them were indorsed, ‘‘Pay 
the order the Federal Reserve Bank New York’’; them 
were indorsed, ‘‘Pay the order any bank, banker trust com- 
pany’’; were indorsed, ‘‘Pay the order any bank 
were indorsed, ‘‘Pay the order any Federal Reserve 
The evidence does not disclose the indorsement the remaining 
checks. sending these checks defendant, each the 
member banks accompanied its shipment with letter remittance 
commonly referred cash letter. These letters disclose diversity 
form and contents; them say substance, ‘‘We enclose for 
them say ‘‘for ‘‘collection and 
and ‘‘collection and The others 
may ambiguous, though most them used the word 
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one form another. The aggregate amounts the 
checks was $15,271.56. 

May 18, 1927, the defendant sent the 157 checks 
the First National Bank Waterloo, its correspondent that village, 
with instructions collect from the Zartman Bank and remit. 
May and the correspondent bank presented the checks Zart- 
man Co. for payment. Thereupon Zartman Co. drew two drafts 
the American Exchange—Irving Trust Co. New York City, 
the order defendant, one for $8,699.25, covering the checks sent 
May 17, and the other for $6,572.27, covering the checks sent 
May 18. due course the two drafts were presented for payment 
May through the New York clearing house. Payment was 
refused the drawee the ground that the drafts were drawn 
against uncollected funds. The drafts were again presented for pay- 
ment May 21, and again payment was refused the same ground. 
the night May 22, which was Sunday, Ward Waters, manager 
defendant’s check department, went Waterloo, where arrived 
the morning May 23. About o’clock that morning Waters had 
talk with Zartman, and requested either that the drafts paid 
that the checks for which the drafts had been given should 
returned. Zartman said, substance, that would take care 
the matter were given time. Accordingly, o’clock that 
afternoon, Zartman again saw Waters, and delivered Waters $10,- 
363.93 cash, and checks drawn Zartman Co. the Metcalf 
Quality Cash Market, Inc., aggregating $4,907.63, which Zartman said 
refused pay. The total amount the cash and the checks 
equaled the total the 157 checks. Zartman did not open its 
doors for business May 24. June involuntary petition 
was filed against the firm and its individual partners, 
and September they were adjudged bankrupts. October 
plaintiffs were appointed trustees bankruptcy. 

May and 20, 1927, the several items contained the 
eash letters consisting the 157 checks from its member banks were 
eredited the defendant’s books said member banks. Upon 
receipt the notice defendant that the two drafts had been dis- 
honored, these items were charged back those banks, and their 
accounts with defendant were debited with the respective amounts 
such items. Except for two small items amounting $14.97, such 
charging back debiting was done May 21, 22, and 23. May 
31, 1927, after defendant had received from Zartman the sum 
$10,363.93 eash, the defendant again credited said member banks 
with respective amounts which they were entitled virtue such 
payment. through withdrawals from those accounts 
the several member banks, actual payment them was made the 
defendant. 
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The evidence further shows that the Federal Reserve Board, pur- 
suant powers conferred upon the Federal Reserve Act (12 
USCA, 221 seq.), had made and published certain rules and regu- 
lations referred Regulation Series 1924, governing the matter 
check clearing and collection between each Federal Reserve Bank 
and its member and nonmember clearing banks, which were force 
and effect the time the transactions herein involved. Among 
other things, Regulation provided that Federal Reserve Bank 
would act only agent the bank from which should receive 
that, for all checks received, the sending bank would given 
immediate credit deferred accordance with certain 
formulated time schedule; that the Federal Reserve Banks were au- 
thorized the collection checks, either directly through 
agent, accept either cash bank drafts payment of, re- 
for, such checks without any liability for resulting loss; that 
they were authorized charge back the forwarding bank the 
amount any check for which payment actually and finally 
collected funds was not received; that the authority the Reserve 
Banks handle such checks was subject the specified conditions; 
that each member and nonmember clearing bank sending checks for 
deposit collection should, such action, deemed have author- 
ized the Reserve Bank handle them according such conditions; 
and, finally, that the Reserve Banks themselves were authorized 
promulgate rules and regulations which should binding upon all 
member and nonmember clearing banks sending checks such Reserve 
Bank. 

Under the authority the last-mentioned provision, the defendant 
had made certain rules and regulations, embraced what known 
here No. 728, and that circular had been sent all the 
member banks above mentioned. Among other provisions therein 
was one the effect that credit for checks sent would given 
the member banks’ deferred account immediately upon receipt; 
but that credit would given the members’ reserve account only 
the appropriate time indicated the current time schedule 
has But and availability are all instances subject 
our actual receipt The sending bank was required 
indorse all checks without restriction the Federal 
Reserve Bank New York the order any bank, banker, 
trust company. The time schedule accompanying the circular was 
based upon the average mailing time required for items reach the 
paying bank, plus the time required for the paying bank remit 
the defendant. Certain paper mentioned entitled immediate 
eredit, other paper credit one, two, three, four, five, eight days 
after receipt, according the geographical location the drawee 
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bank. The checks question here were, under the schedule, available 
two days after receipt, subject, however, all instances, 
under the rules, the actual receipt payment. 

The contention the plaintiffs that the defendant, May 23, 
1927, was creditor Zartman Co., and had reasonable cause 
believe that the cash paid its agent Waters that day would effect 
preference. They contend that the defendant had title the 157 
checks matter law, that, any event, that question was one 
fact; that, when defendant presented the checks for payment, and 
accepted the two drafts payable itself, the legal relationship 
and debtor between itself and the Zartman bank came into 
existence; that, even though had been agent merely, when the 
drafts were dishonored, they became primary obligations the Zart- 
man bank, and defendant became within the meaning 
section the Act (11 USCA, 96); and finally that 
any event that section broad enough permit recovery against 
the person receiving the preferential payment, even though that person 
not the beneficial creditor. 

Whether the defendant was creditor not was, the trial, 
submitted the jury question fact. jury was told 
substance that, the defendant was the owner the checks, the 
drafts given payment would make defendant creditor; that, 
the checks were held agent merely, the drafts and any moneys 
paid thereon would held the same that such 
transaction the agent not creditor within the meaning section 
the Bankruptey Act; that, the checks were indorsed such 
way confer title the moneys when paid, defendant would 
the owner the checks and the moneys received them and 
the drafts, and would therefore creditor; that check indorsed 
blank the order bank and draft given payment 
would confer title the check and draft the bank having pos- 
session and the same result would follow the checks were deposited 
and given the sending banks. The effect the rules and 
regulations embraced Regulation No. 728, and the time 
schedule was not referred to. 

Under appropriate exceptions defendant—appellant here—questions 
the propriety such submission and the law, part, stated 
the charge. Its contention that matter law, under the 
evidence, was acting throughout agent for the member banks; 
that had beneficial interest the checks their proceeds; and 
that, having paid over such proceeds the sending banks, the action 
will not lie. 

While true that defendant, though merely agent might 
have maintained action the dishonored drafts (Marine Trust 
Co. Buffalo Lauria, 213 App. Div. 64, 209 504; affirmed, 
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244 577, 155 903), and probably would have been com- 
petent and qualified petitioning creditor bankruptcy (In Veler 
[C. A.] 249 633), does not follow that was creditor 
within the meaning section the Bankruptey Act. case 
has been found which action under that section has been sus- 
tained against one who was not the beneficial owner the claim 
demand upon which the preferential payment was made. The 
language the cases indicates that recovery may had only 
against one who was legally and beneficially creditor. Richardson 
Shaw, 209 365, Ct. 512, Ed. 835, Ann. Cas. 
98; Taylor Carraway (D. C.) 282 876; Keystone Warehouse 
Bissell A.) 203 652. 

The essential question, then, whether there was sufficient evi- 
dence ownership the checks defendant warrant the sub- 
mission that question the jury. Ownership deposited check, 
without immediate purchase advance, carries with absolute 
obligation the depositor for the amount. That obligation can 
from the facts the particular transaction. Dickerson Wason, 

Where the contract established inference, the factual 
elements commonly considered are the form indorsement; the letter 
remittance cash letter, there one; statements, any, 
deposit slip bank book; the manner which the deposit 
treated book entry; the immediate availability otherwise 
the deposit credit drawn upon; any relevant banking usage 
custom; and any established course dealing between the parties. 

So, paper deposited indorsed blank, delivered and 
the bank, and the amount credited immediately 
available, the title, the absence other facts, will pass. Metro- 
politan Nat. Bank New York Loyd, 530. 

But, where the paper indorsed blank accompanied 
letter stating that the inclosure was for ‘‘collection and the 
two facts are considered together, and the effect make 
the indorsement restrictive and the bank agent merely. Bank 
America Waydell, 187 115, 857. So, where 
deposit slip used making deposit bill lading indorsed 
blank with draft attached contained the bottom statement that 
eredit for checks and drafts other banks was subject payment, 
ownership did not pass. The credit given was conditional character, 
and that. fact was inconsistent with ownership. First Nat. Bank 
Blanchester Stengel (Sup.) 169 217; affirmed, 185 App. 
Div. 906, 171 1085; affirmed 227 659, 126 906. 

Again, where the deposit slip the deposit check 
contained statement that the bank should liable only when the 
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proceeds actual funds solvent credits came into its 
and the depositor’s bank book stated that the bank acted only 
agent, those provisions were read into the contract. The bank was 
merely agent down the moment when solvent credits came into 
its possession; and then became the debtor the depositor. King 
Bowling Green Trust Co., 145 App. Div. 398, 129 977. 

Whatever may the rule other jurisdictions (Cf. City 
Douglas Federal Reserve Bank Dallas, 271 489, Ct. 
554, Ed. 1051), seems reasonably clear that New York 
visional under agreement between depositor arid bank, does not neces- 
sarily pass title. The instructions the charge the contrary were, 
think, 

may not, the trial court seems have done, totally dis- 
regard the effect Regulation No. 728, and the time 
schedule. That the dispute between trustees bankruptey 
nonmember bank and Federal Reserve Bank cannot change the 
relationship between the latter and its member banks. Defendant’s 
status owner the checks agent for collection depends upon 
the terms and conditions its contract with the banks which sent 
the checks. Whether, the mind the Zartman bank, defendant 
was acting one capacity the other not material, since recovery 
had only against one who fact conventional creditor. 
Had been material, error was committed excluding evidence 
bearing the point. 

come, then, brief consideration the contract between 
defendant and the sending member banks, the light which 
their acts and statements must viewed. mere reading the 
several documents discloses various points variations from the 
ordinary rules commercial law. instance, checks for collection 
may sent direct the bank which they are drawn and de- 
fendant authorized either directly through agent accept 
its bank drafts instead cash payment such 
checks. Running through all the provisions, and expressed various 
language, unmistakable intent that defendant should assume 
liability sending member banks until payment for checks was 
received actually and finally collected funds, and that until that 
time its relationship the sending banks was that agent. Upon 
one point only can any argument the contrary hung. The con- 
tract provides that, immediately upon receipt checks defendant, 
should given the sending member’s deferred account. 
was not available, and could not drawn upon. the 
expiration the time stated the time schedule, the credit should 
automatically transferred the member bank’s reserve account, 
and thereupon become available. the absence anything else, the 
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defendant that moment would ordinarily held have taken title. 
But once follows the provision that credit and availability are 
all instances subject the actual receipt payment. Two con- 
structions are possible. may say that title the paper passes and 
that the additional provision merely gives warning proposed 
means recoupment, the credit not Cf. Burton 
may say that the was merely provisional, the passing title 
being conditioned upon actual payment. 

Moved not only the decisions New York, some which have 
been cited above, but also what think required the under- 
lying purposes and policies the Federal Reserve System, are 
disposed adopt the latter construction. far the contract itself 
are the opinion that contemplated ownership 
the checks their proceeds, either cash paper until final and 
actual payment full. further, the acts and statements the 
parties the contract are considered, nothing will found 
been done said with its provisions. The unrestricted 
indorsements the checks lose significance when find that the 
contract required the sending member bank indorse that form. 
The varied instructions the accompanying cash letters likewise lose 
all evidential value the light contract provision that defendant 
will handle checks cash items only accordance with the uniform 
instructions therein set forth, and that ‘‘any contrary special in- 
structions noted letters attached checks will disre- 

Our conclusion that matter law defendant was not the 
owner the 157 checks, but held the same agent for the sending 
member banks. There was warrant the evidence for the sub- 
mission that question the jury. 

the effect the giving and receipt the two drafts, 
agree with the law stated the charge. Since defendant did not 
own the checks, did not own the drafts which purported pay 
them. agent, had authority take the drafts. Its status was 
wise changed doing. Thomas Board Supervisors 
People’s Nat. Bank Hot Springs Moore A.) (2d) 599. 

our view our conclusion, deem unnecessary discuss the 
other questions argued the briefs. The judgment and order deny- 
ing new trial should reversed the law and the facts, with costs, 
and the complaint dismissed, with costs. Order granting additional 
allowance reversed. 

Judgment and order denying motion for new trial reversed 
the law and facts, with and complaint dismissed, with costs. 
Order granting additional allowance costs reversed. 
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NOTE CONTAINING IRRECONCILABLE PRO- 
VISIONS FOR INTEREST NOT 
NEGOTIABLE 


First National Bank Miami, Bosler, Supreme Court 
Pennsylvania, 147, Atl. Rep. 


note containing promise pay the sum $2,187.50 with 
interest the rate per cent. per annum from date until fully 
paid, and providing that deferred payments are bear interest 
from maturity per per annum semi-annually, contains 
two irreconcilable provisions with regard interest payable after 
maturity, and does not contain therefore unconditional promise 
pay certain. Such note non-negotiable. 


Suit the First National Bank Miami, Fla., against Mary 
Bosler and another. Judgment for defendants and plaintiff appeals. 
Affirmed. 

See, also, 297 Pa. 146 145. 

Caleb Brinton and Frederick Templeton, both Carlisle, 
for appellant. 


Joseph Carlisle, for appellee. 


SIMPSON, J.—The First National Bank Miami, Fla., brought 
suit, its own name, upon three notes; the trial judge, being opin- 
ion that they were not negotiable instruments, proffered leave amend, 
that the suit would the name the payee plaintiff’s use; 
the offer was rejected; nonsuit was entered which the court bane 
refused set aside; and plaintiff now appeals. The judgment right. 

The first note, which was duly signed defendants, follows: 


before eighteen months after date, for value received, 
promise pay the order Shoreland Company $2,187.50 
its offices Miami, Florida, with interest thereon the rate eight 
per cent. per annum from date until fully paid. Interest payable 
The maker and endorser this note further agree 
waive demand, notice non-payment and protest; and case suit 
shall brought for the collection hereof, the same has 
lected upon ‘demand attorney, pay reasonable attorney’s 
fees for making such collection. Deferred payments are bear in- 
terest from maturity ten per cent. per annum 


The other two notes are exactly the same the one quoted, except 
that they are payable and months after date. need consider 


similar decisions see Banking Law Journal Digest (Third 
Edition) 744. 
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but one the three reasons urged sustaining the action the 
court below. 

Our Negotiable Instruments Law May 16, 1901, 194 (Pa. 
St. 1920, 15982 seq.), (which, far appears, exactly the 
same that Florida, where the notes were made payable), provides 
section (Pa. St. 1920, 15982) that: ‘‘An instrument 
negotiable must contain unconditional promise order 
pay sum certain, and section (Pa. St. 1920, 15983) 
sum payable sum certain, within the meaning this act, 
although paid: (1) With Taken together, 
these provisions mean that, the note provides for the payment 
principal sum and interest, must clearly appear, from the note 
itself, that any given date the two will always aggregate ‘‘a sum 
otherwise, though the note might for ‘‘a sum 
far concerns the principal, might uncertain interest, 
vice versa, notwithstanding that the statute declares must always 

will observed that, its first sentence, the note says the 
principle payable ‘‘with interest thereon the rate eight per 
per annum from date until fully which must mean 
whether before after maturity. The last sentence says: 
payments are bear interest from maturity ten per cent. per 
annum.’’ ‘‘Deferred payments ... from maturity’’ can only refer 
all sums which the note says are mature the future, that is, 
postponed payments; and this the meaning given the Century 
Dictionary, Webster’s New International Dictionary, and Black’s Law 
Dictionary. also the words are construed Goss Printing Press 
Co. Daily States Pub. Co., 109 La. 759, So. 760, where the con- 
tract. purchase, out which the note there suit grew, stated: All 
deferred payments bear interest per cent. per The 
purchase 

The present note has, therefore, two irreconcilable clauses, far 
concerns the interest payable after maturity; one specified the 
clause that the debt bear per cent. interest until fully paid, 
whether before after maturity, and the other which states that the 
debt bear interest per cent. per annum after maturity. 
does not contain, therefore, order negotiable, 

Plaintiff has given authority supporting its contention 
this question, and our own researches have disclosed none. 
have found holding that, interest provided for, but rate 
stated, the legal rate will presumed have been intended, and 
the amount paid will result. also have 
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found others which say that sum ‘certain obtains, one rate 
interest charged until maturity and different rate thereafter. 
Under these latter cases, the note suit had said that interest 
was payable ‘‘at the rate eight per cent. per annum from 
date until [maturity, not until] fully paid [as fact says].... 
Deferred payments bear interest from maturity ten per cent. 
per annum,’’ would have been negotiable. The uncertainty pointed 
out makes nonnegotiable, however. 

Our own investigation has disclosed but three clearly relevant 
cases, and they all lead the conclusion that such note this 
note was for $400, ‘‘with interest from date until fully paid the 
rate ten per cent. per annum, payable annually principal and 
all overdue unpaid interest. the said interest not paid when 

due, becomes part the principal and draws interest twelve 
per cent. per annum until paid.’’ will noticed that the language 
there substantially the same here. The note was held 
reached the same conclusion, where the body the note pro- 
vided that there should payable John Lamb $150, with 
per cent. interest, and, the time delivery, signed subjoined 
clause stating that, ‘‘if this note paid within one year interest 
So, too, note payable ‘‘with interest the same 
savings banks pay’’ was held not negotiable, Whitwell 
Winslow, 134 Mass. The foregoing cases were not decided under 
the Uniform Negotiable Instruments Law, but, the point referred 
to, the law was not altered that statute. Under have found 
eases either for against our conclusion herein. 

The judgment the court below affirmed. 


ACCOMMODATION MAKER LIABLE NOTE 


McClure Farmers’ Merchants’ Bank Jackson, Court Appeals 
Georgia, 148 Rep. 341 


action brought bank against the maker note 
the latter contended that was not liable the note for the 
reason that had received for the execution 
thereof. The maker alleged that made the note the request 
the president the bank, who assured him that would not 


similar decisions see Banking Law Journal Digest (Third 
Edition) 42, 630. 
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held liable the note, that the president used the note 
obtaining loan from the bank. was held that the maker 
was liable accomodation maker the note and that the note 
was supported sufficient consideration since money was ad- 
vanced third person. 

The maker further contended that the note could not 
the bank for the reason that the loan made the bank’s 
president the note was made violation the banking laws, 
that was not approved the board directors the bank, 
was not made upon good security, and was excess the amount 
which the bank could lawfully lend any one person. was 
held that this was not defense the action. 


Suit the Farmers’ Merchants’ Bank Jackson, against 
McClure. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Farmers’ Merchants’ Bank Jackson, Ga., being the posses- 
sion Mobley, superintendent banks, for the purpose 
liquidation, the superintendent brought suit against McClure 
upon note for $6,300 1926 McClure maker and 
payable the bank. The defendant appeared and filed pleas which 
sought set the defenses (1) that the note was nudum pactum, 
and (2) that was illegal contract, having been entered into the 


bank violation the state banking laws, and that being executory 

was unenforceable. The court, motion, struck the answer and 

directed verdict favor the plaintiff. The defendant brought 

the case this court, assigning error upon these rulings. 
The material parts the answer were follows: 


further pleading his behalf, says that not 
indebted plaintiff the said note sued for the further reason, 
that about four five years ago defendant was employee Mr. 
Carmichael, working salesman for the Georgia Groceries, 
which said Carmichael was president, and the same time 
the said Carmichael was also president the Farmers’ Mer- 
Bank, and was also director said bank, and that said 
time Carmichael requested defendant sign and deliver 
him note for the same amount the note sued on, payable plain- 
tiff this suit, stating this defendant that wanted raise 
some money [?] meet draft the plaintiff bank due said 
bank Carmichael; and said time said Carmichael 
stated defendant that he, defendant, would not have pay said 
note, nor would there any liability said note against defendant, 
he, the said Carmichael, would take care said note; this 
note was carried said bank the said Carmichael and the 
money arising from this note was deposited said Carmichael 
said bank the the Georgia Groceries Company, this 
being the style name which this defendant had 
interest whatever; defendant shows that this note has been re- 
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newed from time time the said Carmichael would request. 
each time was renewed the note was obtained from said bank 
either Carmichael one his employees, and the accrued in- 
terest thereon was paid the said Carmichael, and when said 
note was renewed was carried back this bank said Car- 
michael; and that this note now sued was signed defendant 
the date same shows, under the same conditions all the other 
notes referred and was deposited said bank the said 
Carmichael; this defendant did not receive any benefit any way 
from said note, nor was intended the time any and all 
said notes were signed this defendant. Defendant shows that all 
the above-stated facts were known the directors and officers 
said bank, and each and all the officers and directors said bank 
knew how and what manner and for what purpose said notes were 
signed this defendant. 

shows that there was consideration flowing him 
from the execution this and all the other notes which this 
note sued was renewal; that received benefit from same 
and that none was intended for him from said note, all which the 
officers and directors said bank well knew. 

shows that the time when the first note above 
referred was signed him there was separate instrument 
writing signed the said Carmichael, president and director 
said bank, guaranteeing the payment said note said bank 
the said Carmichael, which said instrument was 
files said bank [and] was record said bank during the time 
from the execution the first note signed the defendant until 
said bank was closed, which instrument this defendant requires plain- 
tiff produce the trial this case, and from time time until said 
ease finally disposed of, material evidence for defendant. 

shows that the given upon said note from which 
said $6,300 was raised was solely the account the said written 
guarantee the said Carmichael and not upon the signature 
this defendant, and that the officers and directors said bank 
fully knew that was that benefit was 
given this defendant from the signing this note him; de- 
fendant shows that the raising this $6,300 upon this note was 
scheme entered [into] the said Carmichael with the full 
knowledge all the officers and directors said bank for the 
purpose raising this money for the sole use and benefit [of] the 
said Carmichael, with intention any said bank officers 
directors said bank that this defendant should ever called 
upon pay either the interest principal said note. 

note sued upon this was renewal previous notes 
and renewals thereof from the original note for the sum specified 
principal the note sued on, the exact date the original note 
not being known this defendant, but says that the records 
Farmers’ Merchants’ Bank, the plaintiff, will show when the first 
note was given, and will show also who got the money represented 
the note sued this case. 

defendant further shows: the time the signing 
the original note this defendant was employee of—and was subject 
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the domination Carmichael and dependent upon said Car- 
michael for employment, and continued until said bank failed and 
said Carmichael went out business. That said Carmichael, 
being then and until its close president said plaintiff bank, caused 
this defendant and other employees said Carmichael and 
partnerships and corporations which said Carmichael held and 
owned interests, and which dominated and controlled, execute 
notes similar that upon which plaintiff’s petition based, 
executed for the purpose enabling said Carmichael and his 
associated enterprises obtain, have, and use the funds said 
Farmers’ Merchants’ Bank far excess such sums said 
Carmichael and his associated enterprises were entitled law 
borrow and have and use from the funds said bank, and violation 
the banking laws the State Georgia. Defendant says that 
the sums money obtained said Carmichael under cover 
such notes that sued upon this while said Carmichael was 
president said bank and while dominated and controlled the 
affairs said bank, were far excess the sum and his associated 
enterprises were entitled under the banking laws have 
and use; that the money advanced such notes was without security 
required law. Defendant says that not only were such advances 
said Carmichael and his associated enterprises contrary law and 
violation the statutes the State, but that such conduct 
the part the president said bank was fraudulent and immoral 
and contrary policy, and such contracts will not enforced 
any court. 

unknown this defendant, said Carmichael invented 
and set operation the fraudulent scheme and device for the purpose 
obtaining the funds said bank for his own use and benefit, and 
did obtain and use the funds said bank, represented the 
note sued upon and others the sum $30,000 other large sum 
sums, the exact amount not being known this defendant, but 
which will fully appear from the records said bank; all which 
was fully known the officers and directors said bank, and which 
was permitted and acquiesced the officers and directors and em- 
ployees said bank; and this defendant calls upon the plaintiff 
produce its records showing the bills receivable said bank from the 
date the first original note, which that sued upon the last 
the renewals before said bank closed,—together with the individual 
deposit ledgers and books wherein shown that Carmichael 
and his associate enterprises obtained the funds said bank herein- 
before set 


Redman, Jackson, and Thurman, Monticello, for 
plaintiff error. 
Watkins, Jackson, for defendant error. 


BELL, stating the foregoing facts). Under the facts 
alleged the answer, the note was not without consideration. 
appears that the defendant executed the note and delivered 
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obtained and used the latter personally some enterprise with 
which was connected. The defendant was accommodation party, 
and Carmichael was the party accommodated. Carmichael obtained 
money from the bank the defendant’s note, was contemplated 
all the parties, and the furnishing the money him the bank 
supplied the consideration for the instrument. consideration 
valid any benefit him who makes the promise any in- 
him who receives the promise. While benefit accrued 
directly the defendant, there was detriment injury the bnak 
promisee, that its money was loaned and used third 
person. Civil Code 1910, 4242; Farrar Bank New York, 

The promise Carmichael that the ‘‘defendant would not have 
pay said note, nor would there any liability said note against 
defendant, he, the said Carmichael, would take said 
note,’’ and the breach such promise Carmichael, constituted 
defense against the bank. Such promise was the personal under- 
taking Carmichael, and the bank was wise bound thereby. 
People’s Bank Talbotton Exchange Bank, 116 Ga. 820 (3), 
269, Am. St. Rep. 144; Wallis Heard, Ga. App. 802, 813, 
391, and cases cited. Even such promise could regarded 
having been made the bank through Carmichael its president, 
the breach thereof would still constitute available 
unconditional promise pay contained promissory note cannot 
defeated proof contemporaneous verbal agreement that 
would never Pulliam Merchants’ Miners’ State Bank, 
Ga. App. 68, 125 509. 

The averment ‘‘that the credit given upon said note’’ was solely 
account the guaranty payment executed the bank 
Carmichael adds nothing the plea. Whatever might the effect 
such allegation under other circumstances, here but bare 
conclusion, conflict with the pleaded facts, and must yield thereto 
demurrer. Moore Seaboard Air-Line Ry. Co., Ga. App. 466 
(4), 118 471. Furthermore, since fully appears that ‘the 
bank accepted the note contract between and the defendant 
(Loewenherz Weil, Ga. App. 760 [1], 127 883), would 
contradiction the writing and violation the parol evidence 
rule permit the defendant plead and prove that the plaintiff 
did not extend the credit thereon, being perfectly apparent that 
such fact was not expressed any writing which the bank was 
party, and that the defendant anticipates proof the same only 
oral evidence, notwithstanding its inconsistency with his accepted writ- 
ten promise pay. Civil Code 1910, 5788; Cole Bank 
Bowersville, Ga. App. 485 (1), 120 790; 442 69. 
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The plea failed point out specifically what statutes laws 
were violated the making the loans the bank Carmichael; 
but the briefs the counsel have that the loans were illegal 
(1) because made Carmichael, the president, without authority 
from the board directors, and (2) because not made upon good 
other ample security, and (3) because excess the 
amount which the bank could lawfully lend any one person, firm, 
corporation; the provisions the state banking laws 
upon these subjects. Ga. 1919, 135, 196; Park’s Annotated 
Code Supp. 1922, 2280 (k) seq.; Michie’s Code Ga. 1926, 
2366 (157) seq. 

urged that the note suit formed integral part 
transaction wherein Carmichael obtained from the bank loans vio- 
lation the law, and that the note, being thus affected with illegality, 
should ‘not enforced the instance the bank, which was party 
the wrongful transaction. 

the general rule that, where parties engage immoral 
illegal transaction, court will not interfere grant relief, but 
will leave the parties where finds Towner, Ga. 
315 (1); Heineman Newman, Ga. 262, Am. Rep. 279; Parrott 
Baker, Ga. 264 (4), 1068. Counsel for the defenant seek 
bring the instant case within this rule, and have cited number 
authorities dealing with gaming transactions and agreements for 
the purchase and sale futures cotton and other contracts tending 
violation law the public policy the state. our 
opinion the authorities cited are not point, because our judg- 
ment that the general rule the nonenforceability illegal execu- 
tory contracts inapplicable the present controversy. 

bank quasi corporation, and the laws regard 
banking are intended protect the interests the stockholders and 
and especially depositors, who usually comprise large 
number the citizens. Such was the purpose the particular pro- 
visions which the defendant claimed were violated the transaction 
question. The rule which the defendant would invoke was adopted 
for the benefit the public, and never enforced for the advantage 
the parties. follows that, even though contract may illegal, 
the public interest may the better subserved granting relief 
upon than denying one the parties the right suit thereon 
and this may true notwithstanding the parties are pari delicto. 

Also there are instances which the contracts may immoral 
illegal but the parties which are not equally culpable, and where, 
because such inequality guilt, the agreement may enforced 
the instance one less fault. The distinction made 
cases where the parties are not pari delicto especially applicable 
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where the law which makes the agreement unlawful was intended 
for the protection the party asking the relief. Another case 
where one the parties acts under compulsion the other. Howell 
Fountain, Ga. 176, Am. Dee. 415; Clarke Harrison Co. 
Brown, Ga. 606, Am. St. Rep. 98; Garrison Burns, Ga. 
498, Am. St. Rep. 421; Hobbs Boatright, 195 Mo. 693, 
(N. S.) 906, 113 Am. St. Rep. 709; Clark 
Contracts (3d Ed.) 423; Williston Contracts, 3100; 

The courts will not ordinarily undertake ascertain measure 
the relative guilt moral turpitude the parties, but may 
The law places condemnation penalty upon the bank for making 
loans contrary the banking statutes. does provide, however, 
that any officer making such loans, shall guilty crime. Ga. 
1919, 135, 217, 22. The fact that penalty for such violation 
the banking laws imposed upon the officers and not upon the bank 
would indicate that, the contract between the bank and its presi- 
dent, the bank should not considered pari delicto with its presi- 
dent, who was the other party the contract. 

Furthermore, such contract was made between the bank and 
Carmichael was made the bank through Carmichael. Assuredly 
such the court should not deny the bank the right enforce 
the contract, for any such reason urged. has been held, 
the federal banking laws, that loans made contrary statute are 
not for that reason forfeited, but may collected any other in- 
debtedness. Weber Spokane Nat. Bank (C. A.) 208 (2). 
the clear, not expressed, intent the Georgia statutes that 
loans, though legally excessive, shall yet collectible. Ga. 1919, 
pp. 135, 198,§§ and 14. indeed mild say that the contrary 
unthinkable. 

That each and all the other directors and officers had knowledge 
the facts will not prevent recovery where none them partici- 
pated the transaction behalf the bank, and this not imply 
that the case would different had their participation appeared. 
Singleton Bank Monticello, 113 Ga. 527(1), 947. Taking 
the facts they are alleged the plea, would appear that Car- 
michael obtained loan president, and that the defendant was 
accommodation party thereto. Undoubtedly the bank could have 
enforced payment the hands the president the principal 
debtor. The obligation the defendant was liable like manner 
with him. Since Carmichael was liable, the defendant was also. 

Moreover, the bank became insolvent and was taken possession 
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the superintendent banks. The superintendent found the de- 
fendant’s among the papers the bank apparent asset, 
and suing thereon for the benefit creditors. these 
stances, would seem that the defendant should estopped assert 
the illegality the transaction, not appearing that the other assets 
were sufficient satisfy the claims the depositors and other cred- 
itors. Pauly O’Brien (C. C.) 460; Federal Reserve Bank 
Crothers (C. A.) 289 777; Vallely Devaney, 1107, 
194 903; Galena National Bank Ripley, Wash. 615, 104 
807, (N. 8.) 993, and cases cited note; Skagit State 
Bank Moody, Wash. 286, 150 425, 1916A, 1215, and 
eases cited note. 

The. plea failed set forth any valid defense, and the court 
properly struck the same, motion. The direction verdict 
favor the plaintiff was correct termination the case. 

Judgment affirmed. 


BANK NOT LIABLE FOR VICE-PRESIDENT’S 
ACTS MAKING LOANS FOR 
CUSTOMERS 


Porter Sullivan, Court Civil Appeals Texas, Rep. 
372 


The vice president bank undertook make loans for the 
plaintiffs, agreeing that the bank would responsible for any 
loans and that loans would made only good security. 
thereafter loaned the plaintiffs’ funds unsecured notes 
person who was heavily indebted the bank and who was 
precarious financial condition. The bank derived 
benefit from the vice president’s transactions with the plaintiffs, 
and the other officers and directors the bank had knowledge 
such transactions. The bank was not authorized engage 
the business undertaken the vice president behalf the 
plaintiffs. Under these cireumstances was held that the bank 
was not bound the vice president’s agreement with the plaintiffs 
and was not liable for the loss which they suffered consequence 
the transactions question. 


Action Lelia Porter and husband against Sullivan and 
From the judgment, plaintiffs appeal. Affirmed. 

Cofer Cofer, Austin, for appellants. 

Boone Savage, Corpus Christi, for appellees. 


similar decisions see Banking Law Journal Digest (Third 
867. 
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SMITH, J.—In 1921 the Falfurrias State Bank was doing business 
Falfurrias, Brooks county; Richard Miller being its president 
and John Thomas its active vice president. that year Dr. 
Porter, professor the University Texas, residing Austin, 
purchased some Miller’s stock the bank, and and his wife, 
Lelia Porter, deposited some their idle funds the bank. 
that time, also, the Porters made agreement with President Miller 
whereby the latter assumed loan the Porters’ money others, 
upon good security, and did make some loans under this agreement, 
the Porters’ satisfaction. President Miller died June, 1922, 
and July thereafter, upon Dr. Porter’s request, Vice President 
Thomas wrote Dr. Porter, giving him statement his and his 
wife’s accounts with the bank, and the securities purchased for them 
Miller, and stating part: 

you wish would glad look after your notes and ac- 
counts the same Mr. Miller did, and will handle the very best 
our ability, and the Bank will responsible for any loans that 
they make for you will very careful not make loans only 
the very best security some one who perfectly 

expect run the bank near possible along the lines 
that Mr. Miller had always run it, and had planned run the 
future. Any information you may wish please not hesitate call 


for any assistance can give you any way will 
glad 


This letter was written the bank’s letterhead and was signed 
Thomas, officially, vice president. Dr. Porter acquiesced the 
proposal contained Thomas’ letter, and under that authority the 
latter loaned some Porter’s money Sullivan, the latter’s 
unsecured notes, and also took Sullivan’s renewal note theretofore 
taken Miller Mrs. Porter’s behalf, payable her, and 
worthless oil stock. the time these transactions Sullivan owed the 
bank about $18,000, which indebtedness was evidenced Sullivan’s 
notes, which had been renewed Sullivan, because could not pay 
them maturity. The record shows all these loans have been 
improvident, say the least them. None them were 
all them were made the face the knowledge, upon the part 
Thomas, least, that Sullivan was heavily debt the bank, 
and was precarious financial condition. The evidence was such 
warrant finding that the loans made Thomas, least were 
violation the trust assumed him his letter Porter inviting 
the trust, and acted upon Porter. After these loans were made, 
the assets and liabilities the Falfurrias State Bank were taken 
over its successor, the Falfurrias National Bank, under conditions 
which rendered the latter liable upon the legal obligations the 
former. 


884 THE BANKING LAW JOURNAL 


The appeal presents the primary question whether not the 
acts Thomas making the loans for the Porters were the acts 
the bank, and whether not the bank shall held liable for 
Thomas’ derelictions that transaction. conclude that these 
issues were dependent upon facts which the trial judge resolved 
against the Porters upon evidence deemed sufficient, and his finding 
thereon conclusive. 

The bank not shown have profited the transactions 
dispute. derived benefits from its vice president’s acts 
loaning the Porters’ money third parties. the contrary, those 
ventures were presumably competition with the bank’s chief business, 
wit, the lending money; and the extent, any, that Thomas’ 
activities deprived the bank loans would have made, but for 
those activities, his course was adverse the interests the bank. 
seems conceded that the bank was not authorized engage 
the business undertaken Thomas behalf the Porters, and, 
that being true, the acts Thomas, which were unknown the bank’s 
other officers and directors, will not given that effect. true 
general rule, course, that the knowledge acts Thomas, 
the active vice president, will imputed the bank; but this would 
not so, except matters within the scope the bank’s business, 
and which the officer acting good faith within his authority, 
and not adversely the interests his principal. The scope 
the bank’s power, and the authority its officers bind it, are 
law, and knowledge thereof was chargeable the Porters, who 
cannot complain the bank they were misled Thomas’ conduct. 
The latter alone would liable them. But was not impleaded 
here. 

Appellants complain that the evidence shows that the loans con- 
troversy were fact originally made the bank Sullivan, but 
were afterwards shifted its officials from the bank the Porters 
interlineations the notes. The evidence warrants such sus- 
picion, but not conclusive, and the trial court’s finding against 
appellant thereon binding upon this court. 

The evidence conclusive that the loans made behalf the 
Porters Richard Miller were pursuance understanding 
which could not have bound the bank, and the trial found 
upon sufficient evidence that the facts did not establish liability against 
Miller, his estate. sustain this finding. 

conclude that there merit any appellants’ assign- 
ments and proposition, and that the judgment favor the bank and 
the executrix Miller’s estate, and favor the Porters against 
alone, should affirmed. 
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EXECUTOR NOT REQUIRED SELL WORTH- 
LESS STOCK 


Carmody’s Estate, New York Surrogate’s Court, Oneida County, 


The defendant was the executor estate which owned stock 
corporation which was treasurer and the principal 
stockholder. The residuary legatees sought have his account 
surcharged with the amount the par value the stock the 
theory that had been negligent failing dispose such 
stock. appeared that while the defendant was acting executor 
some the stock the corporation, including some the de- 
fendant’s stock, was sold for the sum $50,000. The evidence 
tended show, however, that the stock was worthless. The corpo- 
ration was bankrupt the time this proceeding was brought. 
was held that the defendant’s account should not surcharged for 
the reason that executor under obligation sell worthless 
stock even increase the assets estate. 


Proceeding for the judicial settlement the account Francis 
Giblin executor the estate Mary Carmody, deceased, 
wherein residuary legatees filed objections the Motion 
surcharge executor’s account denied. 

Charles Irish, Utica, for executor. 

James Leo Coupe, Utica (Leo Coupe, Utica, counsel), 
for Charlotte Carmody and others. 

Edward Bock, Utica, special guardian, for Kathleen Giblin and 
others. 


EVANS, S.—Objections the account were filed residuary 
legatees that finally resulted adjustment all disputed matters 
excepting certain unsold shares stock. The testatrix the time 
her death was the owner shares preferred stock and 
The par value this stock was $100 per share. This stock remains 
unsold, and the contestants assert that the executor has been negligent 
failing dispose the stock and that the account should sur- 
charged for the amount its par value, $8,800. 

Giblin Co., was old established business engaged 
the manufacture and sale heating apparatus. The executor was 
the treasurer the company, and owned 438 shares common stock 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 390. 
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out total outstanding issue 500 shares. The corporation and 
the executor recently filed petitions bankruptcy showing large 
liabilities. conceded that the stock question worthless. 

Giblin Co., was what may styled family concern. 
was originally copartnership, and the stock was practically owned 
group relatives. The stock owned this estate represented 
loan originally made the testatrix the copartnership. 

The executor began his duties such February 1925. 
The business reverses Giblin Co., Inc., were not occasioned 
sudden and unexpected catastrophe. The evidence tends prove 
that the downward course the business extended over period 
years. There evidence value market for the sale 
the stock the sense which such terms are commonly understood. 
During the progress this proceeding, the executor expressed the 
opinion that the stock was then worth $100 share. 
view the fact that the company few months later was bank- 
ruptey, the opinion this witness was evidently based upon faith 
rather than facts. There evidence that, while the executor was 
acting such, stock the corporation was sold, and that about the 
sum $50,000 was realized. This stock was sold broker 
Philadelphia commission per cent. and employing so- 
ealled high pressure salesmanship. Some the stock belonged 
the executor personally. This campaign merely postponed the in- 
evitable fate The contestants argue that the executor 
should have sold the stock that belonged the Carmody estate 
instead the stock which was personally interested. There 
exception the rule that the representative estate should 
give his undivided loyalty. Personal considerations self- 
interest should have place the administration estate. 

This standard conduct, however, does not absolve 
sentative from observing ordinary business ethics his dealings 
with the public. There rule law that requires executor 
sell worthless stock even increase the assets estate. The act 
the account this executor would with ju- 
dicial sanction and approval the stock-selling campaign that re- 
sulted gullible people parting with $50,000 for worthless paper. 
Estates owning such securities should bear the loss. contrary 
publie policy for court hold otherwise. The motive that actuated 
the executor this case immaterial. the act itself this 
and other estates that becomes important. The situation this estate 
not confused with estates owning salable securities. repre- 
sentative may may not chargeable with negligence the sale 
failure sell such securities. Each case must largely governed 
its own peculiar circumstances. 
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profit shall made executor, administrator, guardian 
testamentary trustee the increase, nor shall sustain any loss 
the decrease loss, without his fault, any part the estate 
fund; but shall account for such and allowed for 
such decrease loss the his Surrogate’s 
Court Act, 265. 

The purpose this statute require representatives 
estates disinterested service free from personal consideration, and, 
the other hand, such representatives assume personal obligations 
for loss long the affairs estate are administered with com- 
mon and ordinary business prudence. 

There evidence that the Giblin stock was worth anything 
the time came into the possession the executor. The proof tends 
show that was worthless. 

The legal liability executor think cannot based upon 
his suecess failure participate the profits realized from 
transaction shown this case. 

The motion surcharge the account denied. Decreed accord- 


ingly. 


LIABILITY COLLECTING BANK TAKING 
DRAFT FOR CHECK 


Adams County Meadows Valley Bank, Supreme Court Idaho, 
277 Pac. Rep. 575 


Under the Idaho statute the Bank Act) authoriz- 
ing collecting bank send collection items direct the drawee 
banks, collecting bank, sending check direct the drawee, may 
receive the latter’s draft payment and will not responsible 
the drawee the check fails before the draft collected. 

this case the plaintiff deposited number checks the 
defendant bank. The defendant forwarded the checks through 
series banks until they came the hands the Federal Reserve 
Bank San Francisco which they were sent direct the 
drawee bank. The drawee issued its draft payment the checks 
but failed before the draft could collected, The defendant bank 
charged the amount back against the account and the 
plaintiff brought this action recover the amount the deposit. 
directed verdict favor the plaintiff was reversed appeal, 
one the reasons for the reversal being the statute above quoted. 
The court said that, the defendant bank were responsible 
would have the ground that was negligent some 
respect other than receiving exchange payment for the checks. 


similar decisions see Banking Law Journal Digest (Third 
Edition 257. 
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Action recover deposit, Adams County, Idaho, against the 
Meadows Valley Bank. From judgment for plaintiff, defendant ap- 
peals. Reversed, with instructions. 

Rice Bicknell, Caldwell, Oppenheim Lampert, Boise, and 
Ben Dunlap, Caldwell, for appellant. 


George Donart, Weiser, and Carl Swanstrom, Council, for 
respondent. 


BAKER, January 1926, the tax collector the plain- 
tiff delivered his office the cashier the defendant bank, which 
was then depository, certain checks, totaling the sum 
$1,392.64, drawn against sufficient accounts depositors the First 
Bank Council. deposit slip containing the statement that 
and drafts credited subject payment’’ was prepared the office 
the tax collector, and duplicate was retained him. the following 
day, the deposit was entered the books the bank and the account 
the tax collector was credited with the amount thereof. The checks 
were forwarded the defendant its correspondent Portland, Or., 
the latter the Salt Lake City branch the Federal Reserve Bank 
San Francisco, and that bank the drawee, and were 
marked paid, charged the accounts the makers, and subsequently 
delivered them. The Council bank (drawee) then issued its draft 
Portland bank for the total the items, and forwarded the same 
the Salt Lake branch the Federal Reserve Bank San Fran- 
cisco. Due the failure the Council bank, the draft was not paid, 
and the credits extended the various banks were reversed, and the 
account the tax collector was eventually charged with the amount 
the checks, which were not, however, returned him. does not ap- 
pear whether the condition the Bank Council was such 
permit payment the checks cash. 

The plaintiff alleged the deposit and the refusal the bank pay 
demand. The fact that the checks were paid draft was not 
alleged the complaint. 

The defendant bank affirmatively pleaded: ‘‘That all times 
said complaint and herein mentioned was, and now is, the general, 
universal and accepted custom and practice all banks and bankers 
the state Idaho issue and accept, settlement collection 
items forwarded received them from banks other cities and 
towns, drafts upon correspondent banks, and case non-payment 
such drafts charge back the amount the items the bank from 
whom received; that the plaintiff and its agent, forwarding the 
referred the complaint filed this action for collection did 
with the full knowledge and notice the existence such custom 
and 

During the trial, evidence was offered and received over objection 


. 

4 

4 
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general custom among banks Idaho accept exchange 
adjustment accounts between banks and the payment items pre- 
sented one against and that was the bank’s custom 
reverse credit given depositor items which had not been paid 
cash the bank initial deposit reason dishonor such 
exchange. amend its answer more specifically al- 
leging the latter custom was denied the court. From judgment en- 
tered favor the plaintiff for the full amount claimed upon 
verdict returned direction the court, the defendant has appealed. 

Respondent’s cause action, disclosed its complaint, was 
simply one recover deposit wrongfully withheld. did not seek 
recover damages sustained reason any negligent act 
the part the appellant its correspondent bank. The trial, how- 
ever, proceeded though the action were one recover damages sus- 
tained respondent through the act the correspondent bank 
delivering solvent checks and accepting worthless draft payment. 
Respondent did not assert that appellant was negligent any other 
respect. was not alleged the complaint, contended the trial 
court argued here, that the disclosed were sufficient 
impose upon the appellant the duty more promptly making 
presentation the checks make act negligence for the bank 
employ such circuitous route for presentation. 

directed verdict proper only when there question fact 
submitted the jury. The judgment entered such verdict 
sustained, there any evidence the whole support- 
ing defense any evidence, material defense, which, found 
true, would support verdict for the defendant. 
Co.. Bankers, Tolmie Bros., Idaho, 243 355. 

Generally, the maker check drawn against sufficient account 
undertakes that the check will paid cash presentation. The 
depositor and the holder the check alike have the right insist 
that payment made, not exchange, but money. The maker 
the check has the right assume that the holder will exact payment 
cash and will accept nothing lieu thereof. The holder the 
check has the right assume that his indorsee his agent will accept 
substitute for cash. When anything other than money accepted 
for the holder check payment it, the maker released 
from liability both the check and the indebtedness. Note, 
994; Federal Reserve Bank Malloy, 264 160, Ct. 296, 
Ed. 617, 1261; First National Bank First Utah 
National Bank A.) (2d) 913; Cleve Craven Chemical 
Co. (C. A.) (2d) 711, 980; Berg Federal Re- 
sence contract, custom, statute, nothing but payment money 


q 
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will relieve collecting bank from the duty owes the holder 
check for whom acts agent from the duty owes its in- 
dorser. Morse Banks and Banking (6th Ed.) 595; Peterson 
First State Bank, Colo. 494, 246 784; First National Bank 
Commercial Bank Trust Co., Wash. 335, 242 356; City 
Douglas First National Bank, Ariz. 89, 239 785; Chicago, 
St. Co. Federal Reserve Bank (Utah) 260 262; Luckehe 
First National Bank, 193 Cal. 184, 223 547. the presenting bank 
accepts anything other than cash payment check, its liability 
definitely fixed though had received cash. Jensen Laurel 
Meat Co., Mont. 582, 230 1081; Federal Reserve Bank Malloy, 
supra; First National Bank Commercial Bank Trust Co., supra; 
Luckehe First National Bank, supra; First National Bank First 
Utah National Bank, supra; Virtue Danbury State Bank, 205 Iowa, 
392, 218 58. 

The result the facts recited that the makers the checks have 
been released from liability and worthless draft has been substituted 
the prejudice the respondent. appellant answerable for the 
act the Federal Reserve Bank accepting the draft payment 
the checks, and neither statute, contract, nor custom intervenes, the 
judgment entered the directed verdict was all respects proper. 

Appellant contends that the rights the parties this suit are 
though the checks had been expressly deposited for collection only 
that the deposit amounted one for that purpose; and that its lia- 
bility tested the rules governing the actions banks 
handling collection paper. Respondent, the other hand, contends 
that, the unrestricted indorsement the checks and the extension 
therefor the depositor the books the bank against which 
the depositor had the right draw, the appellant became the owner 
the checks; that the parties bear toward each other the relation in- 
dorser and indorsee negotiable paper; and that their rights are 
determined the law relating that subject. The general rule appears 
Banking (6th Ed.) 1221 seq; Cal. Jur. 194; First National Bank 
First Utah National Bank, supra; Plumas County Bank Bank 
Rideout, 165 Cal. 126, 131 360, L.-R. (N. 8.) 552, and note; 
Douglas Federal Reserve Bank, 271 489, Ct. 554, 
Ed. 1051; Bryant Williams (D. C.) (2d) 159; Tropena 
Keokuk National Bank, 203 Iowa, 398; Washington 
Shoe Mfg. Co. Duke, 126 Wash. 510, 218 232, 
Vickers Machinery Warehouse Sales Co., 111 Wash. 576, 191 
869; Security Bank Northwestern Fuel Co., Minn. 141, 
987; Henefin Live Stock National Bank, 116 Neb. 331, 217 91. 

would not, however, appear necessary decide the particular 
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question this case. The rights the parties are this case the 
same whether the appellant held the checks for collection whether 
owned them indorsee. either case the right charge the 
account the depositor with uncollectible items previously credited 
his account exists, and either case such right may lost. Where 
paper deposited for liability exists the part the 
bank under the contract until such paper has fact been 
collected. The bank initial deposit may negligence either itself 
another for which answerable become liable for loss sustained. 
When paper deposited bank under such conditions make 
the bank the owner such paper, the right exists the part the 
bank charge back the account the depositor items found 
uncollectible. The credit considered conditional only, and the right 
charge back has been generally, not universally, wher- 
ever has been asserted. Morse Bank and Banking (6th Ed.) 
1228; 604; Plumas County Bank Bank Rideout, supra; 
Raynor Bank, 122 Wash. 150, 210 499, 
716; Washington Shoe Mfg. Co. Duke, supra; Burton 
United States, 196 283, Ct. 248, Ed. 482; Noble 
Federal Reserve Bank, supra; First National Bank Fayetteville 
MeMillan Bros., Ga. App. 319, 149; Mudd Farmers’, 
Bank, 175 Mo. App. 389, 162 314. Whether this right 
founded the custom banks implied condition imposed 
the time the deposit made, rescission the bank credit 
previously extended, the summary exercise the its 
right recover from its indorser, now immaterial. this case the 
right charge back uncollectible items was preserved the terms 
the deposit slip. City Douglas Federal Reserve Bank, supra; City 
Douglas, Ariz., Federal Reserve Bank (D. C.) 300 573. 

the appellant answerable the respondent for the act the 
Federal Reserve Bank accepting the draft, cannot charge the 
amount thereof the account the tax collector without regard the 
character the relation created the original transaction between 
the appellant and the tax collector. the checks were deposited for 
collection only, cash was not received solely because the collecting bank 
elected accept draft payment collectible items; appellant 
became the owner the checks indorsee, the tax collector’s 
liability was that indorser, and the discharge the parties primarily 
liable released him. 

There would this time appear room doubt the ex- 
istence the rule that custom trade business enters into, be- 
comes part of, every business transaction. The parties are presumed 
have dealt with each other with the customs pertaining that par- 
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ticular character business mind, and with the intention that their 
respective rights and liabilities controlled such customs. Chicago, 
St. Co. Federal Reserve Bank, supra; Luckehe First 
National Bank, supra; Federal Reserve Bank Malloy, supra; Hil- 
singer Trickett, Ohio St. 286, 305, Ann. Cas. 1913D, 
421; Spokane Valley State Bank Lutes, Wash. 66, 233 308; 
First National Bank Commercial Bank Trust Co., supra. 

banking transactions, the rule stated Morse Banks 
and Banking (6th Ed.) 559 and 561, these words: 


understanding, which assumed mutual and enter 
into the contract the parties that the bank shall perform the vari- 
ous acts which are embraced the business collection every re- 
spect according the method which wont pursue, accordance 
with the local laws, rules and regulations. Evidence the habitual 
course dealing, provided not illegal, admissible, not 
amounting rules judicial decision, but evidence the con- 
tract. The assent all concerned the pursuance this court 
dealing, and their waiver any strictly legal claims which they might 
have contravention variation thereof, becomes then implication 

fact that one deals with the bank without taking the trouble 
inquire its system will raise the implication that already 
knows and satisfied with that system. clear that, person 
hands over note bank for collection without any species re- 
mark the course pursued, the bank not bound thrust 
upon him statement its intended course and retain him till the 
whole story has been expounded him, when his conduct unmistakably 
shows that either already knows else does not desire 
know it. Either knows and approves voluntarily trusts 
the wisdom the bank, his own deliberately assumed risk its 
sufficiency. such case the bank not only has right assume, but 
even postively bound assume, that his desire that the ordinary 
and established usage 


Statements the same effect are found 612; Sal. Jur. 
263; Luckehe First National Bank, surpa; Chicago, St. 
Federal Reserve Bank, supra; Hilsinger Trickett, supra; 
Spokane Valley State Bank Lutes, supra; First National Bank 
Commercial Bank Trust Co., supra; Savings Bank Commercial 
Co. First National Bank, 105 Conn. 33, 134 223; First National 
Bank First National Bank, Tex. Civ. App. 469, 134 831. 

There was proof custom banks Idaho exchange 
payment checks. Whether the evidence sufficiently established cus- 
tom not for now determine. There was evidence which, 
found true, would have justified verdict for the defendant, and 
the directed verdict was for that reason, for other, erroneous. 
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There was effort the part the appellant show that the tax 
collector had actual knowledge the existence this custom, but, 
for some reason not made plain appearing the record, the trial 
court rejected the evidence offered. 

Respondent vigorously argues that the custom pleaded not suffi- 
cient permit proof custom charge the account the de- 
positor the amount checks not actually paid the bank initial 
deposit reason dishonor draft accepted payment. 
true the allegation not definite could desired and might 
somewhat uncertain. view, however, the character the action, 
the parties it, their clear understanding the facts and the issues, 
the thorough understanding respondent appellant’s position, and 
the apparent futility this action affirmative defense that the 
bank initial deposit had the right charge the draft accepted 
payment the checks the bank from which was received (not 
party this suit), think the allegation sufficient permit proof 
custom sought established and refute any contention re- 
spondent that the allegation custom had misled it. 

attach particular importance the contention respondent 
that the right charge back did not exist because the tax collector was 
public officer and authorized make general deposit only. The 
deposit was general, and the bank had the right reverse credit 
extended, the items credited were found 
cannot adopt rule which would make banks accepting checks 
officers the absolute purchasers the checks without right 
recoupment case they prove uncollectible. 

During recent years, the courts have frequently been called upon 
construe acts the Legislatures the various states dealing with 
some phase the question involved here. most instances the acts 
expressly authorize the direct presentation checks, sometimes at- 
tempt expressly authorize the payment items the issuance 
exchange, and with less uniformity expression deal with the liability 
the bank initial deposit for the defaults its correspondents. 
Stout Lumber Co. Hayes A.) (2d) 841; Federal Re- 
serve Bank Malloy, supra; Cleve Craven Chemical Co., supra; 
Jensen Laurel Meat Co., supra; Peterson First State Bank, supra; 
Berg. Federal Reserve Bank, supra. 

sixteenth session the Legislature this state passed act 
(1921 Laws, directly dealing with the question now under con- 
sideration. This act was re-enacted section the Bank Act 
(1925 Sess. Laws, 231) and follows: 


bank receiving for collection any check, 
drawn upon any other bank, located another city town 
may forward such instrument for collection directly the 
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bank which drawn and such method forwarding 
direct the payer shall deemed due diligence and the failure 
such payer bank, because its other default, account 
for the proceeds thereof, shall not render the forwarding bank liable 
therefor, provided, however, such forwarding bank shall have used due 
diligence other respects connection with the collection such 


were the intention the Legislature nothing but 
authorize the direct presentation checks, there was occasion 
necessity for the provision: ‘‘And the failure such payer bank 
account for the proceeds thereof, shall not render the for- 
warding bank Without that provision, the intention permit 
direct presentation was apparent. 

conclude that; while the statute does not continue the liability 
the maker check until exchange issued payment has cleared, 
does the North Carolina statute considered Cleve Craven 
Chemical Co., supra, authorize, either conditionally absolutely, 
the payment checks anything but the provision quoted, 
which otherwise meaningless, exempts collecting bank, either 
initial deposit correspondent, otherwise free from negligence, 
from liability its depositor for loss sustained him through the 
failure payer bank account for the proceeds check re- 
cash. The payer bank this case did not account for the 

checks because its insolvency, and the case seems clearly fall 
within the provisions the statute. the bank initial deposit 
responsible, must negligent some other respect. 

The judgment reversed, with instructions dismiss. Appellant 
will recover costs. 


PERSON ACCEPTING STOCK 
BANKING DEPARTMENT LIABLE 
STOCKHOLDER 


Dempster Atwood, Supreme Court Nebraska, 225 Rep. 683 


The receiver insolvent bank brought suit recover the 
double stockholders’ liability, and one the defendants attempted 
avoid liability the ground that was not 
appeared that twenty-one shares stock were issued him 
about fourteen months prior the bank’s insolvency and that 
then became director the bank. alleged that the stock 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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was transferred him the request representative the 
state banking department, who induced him accept the stock 
and become director for the purpose composing the differences 
between two factions the stockholders, thereby giving the people 
the community confidence the bank. Although was not 
shown that the defendant stockholder ever paid for and became 
the actual owner the stock, continued the ostensible 
owner the stock and remained the board directors until 
the failure the bank. Under these circumstances was held 


that the defendant was estopped from claiming that was not 
stockholder. 


Suit Dempster, receiver the Bank Cass County, 
against Myrtle Atwood and others. Judgment dismissal, and 
plaintiff appeals. Reversed and remanded, with directions. 

Skiles and Beynon, both Lincoln, for appellant. 


Jesse Root and Kuppinger, both Omaha, and Wm. 
Robertson, for appellees. 


LIGHTNER, J.—Suit the receiver the failed Bank 
Cass County, Plattsmouth, Neb., recover the superadded double 
stockholders’ liability. The lower court found for the defendants and 
dismissed the action. The receiver appeals and the only matter pre- 
sented the appeal relates the liability the defendant Byron 
Clark. 

The bank was suffering account dissension between two fac- 
tions stockholders and, October 1920, twenty-one shares 
stock were issued Mr. Clark and about the same time became 
director the bank. Mr. Clark claims, however, that never 
actually became the owner this stock and that the transfer was 
made him the request one Hart, representative the 
state banking department, who induced Mr. Clark accept transfer 
the stock and the board directors for the purpose com- 
posing the differences between the two factions and otherwise stabilizing 
the bank and giving the people the community confidence it. 
Mr. Clark continued the ostensible owner the and re- 
mained the board directors until the final failure the bank 
and the taking over the department December 13, 1921. 
During that time attended the directors’ meetings. There 
proof that ever paid for became the actual owner the stock. 
The fact that Mr. Clark became member the board directors 
was given wide publicity and there doubt but that the general 
believed him the actual owner stock and member 
the board directors the bank. Plaintiff claims that defendant 
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Clark estopped these facts from now claiming that was not 
stockholder. 

regard Mr. Clark’s defense that never actually became the 
owner the stock, think that the same not available him. 
Fletcher, Cyclopedia Corporations, 7257, 4184, said: 


person who voluntary permits his name stand the cor- 
porate books stockholder estopped against creditors deny 
that one, whether sought hold him liable for balance due 
the stock for additional statutory liability. transferrer 
stockholder the corporate books. Nor, rule, can person who 

the books the absolute owner stock escape liability 
the ground that holds merely pledgee, merely trustee 
agent for 


This would seem follow from the rule which prevents one who 
has been induced purchase stock fraud from rescinding after the 
insolvency the bank the corporation. Numerous 
eases hold, including the recent case Smith Bradshaw (S. D.) 
222 683. The reason for the rule well stated Farmers’ 
State Bank Empey, 107, 150 936, wherein said 
the opinion: 


doubt the general rule, under law such the one before us, 
that, where one becomes purchaser bank stock consequence 
frauds practiced upon him another, whether such other officer 
the bank mere stockholder, such purchaser must look the 
wrongdoer for redress, and estopped, against creditors, deny 
that shareholder, the time the rights creditors accrued 
and was accorded the rights appertaining his position 
shareholder. Michie, Banks and Banking, 1882; Scott Latimer, 
becomes such, under obligation ascertain what representa- 
tions, any, may have been made the stockholders induce them 
become 


State Bank Gotshall, 121 Or. 92, 254 800, 1200, 
held: 


inducing one purchase bank stock cannot urged 
defense action under double liability statute against the stock- 
holders the state superintendent banks, upon the insolvency 
the bank, since the purpose the statute protect depositors and 


Commissioner Banks Cosmopolitan Trust Co., 253 Mass. 
205, 220, 148 609, 615 (41 658), said the opinion: 


who avowedly assume the relation stockholders such 
institutions sense stand sponsor for it. confidence such 
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institutions ought not shaken relieving apparent stockholders 
from their ostensible liability established the law for the benefit 
for any except the most potent and eonvincing 


Many other cases the same effect are cited the opinion, and 
the note 674. While these are nearly all at- 
tempted recission account fraud, the same reason holds good 
the instant case. Mr. Clark was held out the stockholder 
and director. The the bank were under obligation 
ascertain the status each stockholder. They could rely those 
being stockholders who held themselves out were held out such. 
Appellee’s first contention must therefore overruled. 

Neither would the fact that there was arrangement with Mr. 
Hart constitute defense this action. Markus Austin (Tex. 
Civ. App.) 284 326 held: 


the commissioner banking and stockholder bank entered 
into agreement that, payment assessment restoring impaired 
stockholder would not held liable for assessment provided 
Rev. St. 1925, art. 535, such agreement was void against pro- 
visions law and fraud 


the same effect see Scovill Thayer, 105 Ed. 
968, 974, and Sanger Upton, 56, Ed. cases 
hold effect that any such arrangement void because against 
the provisions the law and fraud upon the creditors whose protec- 
tion was provided said law, that the law could not rendered 
nugatory agreement contract between the respective stock- 
holders and the banking department, much less single member the 
banking department. 

The reason, however, urged appellee oral argument 
support the judgment the lower court was that there was 
proof that any the claims accrued during the some 
months during which appellee remained apparent stockholder the 
bank. Section art. the Constitution, which makes stockholders 
liable for the superadded liability follows: 


stockholder banking corporation institution shall 
individually responsible and liable its over and above the 
amount stock him held amount equal his respective stock 
shares held, for all its liabilities while remains such 
stockholder, and all banking shall publish quarterly 
statements under oath their assets and liabilities.’’ 


This constitutional provision limits the liability the stockholder 
those debts obligations which arose were incurred while 
remained stockholder. The meaning the constitutional provision 
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that the persons who are stockholders bank when ex- 
tended it, liability incurred it, shall liable the creditors 
amount equal their stock. Golden Cervenka, 278 409, 
116 273. The above case construes similar provision the 
Constitution the state 

Appellant our attention and asks follow the case 
Duke Johnson, 123 Wash. 43, 211 710, wherein held: 


Const. art. 12, §11, and Rem. Comp. St. 3242, making 
every stockholder any banking corporation liable for its debts 
the extent the par value his stock, the stockholders referred 
are those who own stock the bank the time its insolvency. 
Const. art 12, §11, and Rem. Comp. St. 3242, making 
every stockholder bank liable the extent the par value his 
stock for debts accruing while they remained such stockholders, the 
word ‘accruing’ used the sense ‘which have accrued.’ 


Section 11, art. the Constitution Washington, almost 
identical with section art. our own Constitution, and 
follows: 


stockholder any banking insurance corporation joint 
stock association shall individually and personally liable equally and 
ratably, and not one for another for all contracts, debts, and engage- 
ments such corporation association accruing while they remain 
such stockholders, the extent the amount their stock therein 
the par value thereof, addition the amount invested such 


have carefully read the opinion Duke Johnson, supra. 
The construction given the Washington Constitution that case 
seems somewhat strained. would prevent stockholder 
who was such the time the insolvency from alleging and proving 
that the for which was sought held prior 
the time became stockholder. Our Constitution makes him liable 
only ‘‘for all liabilities while remains such stockholder.’’ 
make him liable for liabilities which accrued prior the time 
became stockholder would plain violation our constitutional 
provisions. The Washington court defines the word 
mean, have and holds that the liabilities referred 
are those existing the time the insolvency; other words, 
those liabilities that mature become liabilities reason the in- 
solvency. not think that such the meaning our con- 
stitutional provision. The stockholder liable only for liabilities ac- 
arising while remains stockholder. Our Constitution 
does not lay down any rule the burden proof. 
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Appellant earnestly contends that the burden these cases not 
the plaintiff show that liabilities while defendant re- 
mained stockholder, but that was the defendant show that 
there are creditors who became while remained stock- 
holder. Appellant cites number cases support this rule, 
including the recent case Smith Bradshaw (S. D.) 222 683. 
the same effect Farmers’ State Bank Empey, 107, 
150 936, and Chapman Harris (Tex. Civ. App.) 
275 75. attempts distinguish these cases 
the ground that they were actions rescind, but they were not. 
They were suits creditors the bank commissioner re- 
ceiver collect the superadded liability, which the defense was 
either that defendant had rescinded the purchase account fraud 
that was entitled rescind account fraud. However, 
the constitutional and statutory provisions are different the different 
states, and the provisions creating the liability the cases above re- 
ferred and other cases have examined are different from 
those our Constitution little value furnishing guide 
govern this case. Our Constitution makes the stockholder 
liable only ‘‘for all its liabilities accruing while remains stock- 
holder’’ and would seem necessary for the plaintiff allege and 
prove that the liabilities some them accrued while the defendant 
remained stockholder. The general rule is: ‘‘The facts without the 
existence which the statute does not enforce liability the stock- 
holder bank for its debts must affirmatively shown.’’ Michie, 
Banks and Banking, 242. The appellant recognized this rule, for 
alleges the petition that the amount remaining unpaid ‘‘are liabili- 
ties while the present stockholders said bank remained 
stockholders thereof.’’ not always necessary, however, for 
party who has the burden proving fact make direct proof 
thereof. Facts and may appear record, there may 
presumptions, which aid party and make prima facie case 
his favor. Thus the fact that defendant Clark was stockholder 
the time the insolvency the bank might alone sufficient make 
prima facie case against him. The legislature seems have assumed 
that such the meaning the constitutional provision. Section 8015, 
Comp. St. 1922, provides follows: 


stockholder banking corporation shall individually 
liable its over and above the amount stock him held, 
amount equal his respective stock shares held, for all its 
liabilities aceruing while remains such stockholder. case any 
stockholder shall sell, transfer dispose such stock, knowing that 
such bank insolvent, shall deemed the owner such stock, and 
liable thereon the same such stock had not been sold, transferred 
disposed of; and such liability may whenever such banking 
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corporation shall adjudged insolvent without regard the prob- 
ability the assets such insolvent bank being sufficient pay all 
its 


While the last part said section, reading ‘‘and such liability may 
whenever such banking corporation shall adjudged in- 
solvent without regard the probability the assets such in- 
solvent bank being sufficient pay all was declared un- 
the case Bodie Pollock 110 Neb. 844, 195 
457, and State Farmers’ State Bank, 113 Neb. 497, 203 629, 
the remainder remains force and would indicate that the legis- 
lature interpreted the constitutional provisions mean that, the 
sale made without the seller knowing that the bank insolvent 
while the bank actually solvent, the seller relieved from the liabil- 
ity and the purchaser becomes liable. This indicates that the 
tion placed the Constitution the legislature was that the stock- 
holders who were such the time the bank failed would ordinarily 
liable for the superadded liability. true that have held that 
the constitutional provisions are self-executing and that the stock- 
holder’s liability thereby created free from legislative interference. 
The latest statement this rule found State Citizens’ State 
Bank Royal 117 Neb., page 224 868; Bodie Pollock, 110 
Neb. 844, 195 457, and other cases are cited the opinion. 
However, these cases not hold that the practical construction put 
upon the Constitution the legislature not entitled some weight. 
rule, transfers made good faith and accordance with legal 
requirements are valid and release stockholders from subsequent lia- 
bility, while new purchasers are liable the bank’s failure for its 
indebtedness without reference the time was incurred. 
504. construction making those stockholders prima facie liable who 
were such the time the insolvency the bank well within the 
purview the constitutional and statutory provisions. Section 
art. the Constitution, and section 8015, Comp. St. 1922, indicate 
that both the framers the Constitution and the Legislature intended 
make those stockholders prima facie liable who were such the 
time the insolvency the bank. Those who administer the banking 
law, including, far know, the district court, have con- 
strued the above constitutional and statutory provisions refer 
the stockholders who were such the time the insolvency the 
bank. for the receiver his report asking authority 
bring the suit refer only the stockholders who were such the 
time the insolvency the bank and the order the court authoriz- 
ing suit refers such stockholders. think that fair and reason- 
able interpretation the constitutional and statutory provisions and 
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the meaning that has been generally given them that the stock- 
holders referred are prima facie those who were such the time 
the insolvency the bank. However the proof this case goes much 
further establishing prima facie case against Mr. Clark than the 
mere showing that was stockholder the time the insolvency 
the bank. established that Mr. Clark became ostensible 
stockholder October 1920, and remained such until the bank was 
taken over the department December 13, 1921, period 
months and days; that during said time the bank was actually en- 
gaged the banking business. report the condition the bank 
August 1920, shows assets $788,527.93, individual deposits sub- 
ject check $280,237.94, time certificates deposits, $324,547.01. 
report November 13, 1920, shows assets $749,594.47, individual 
deposits, $258,824.72, time certificates deposits, $304,015.70. re- 
port dated February 16, 1921, shows total assets $643,055.74, in- 
dividual deposits, $193,393.37, time certificates deposits, $288,289.16. 
The report May 23, 1921, shows total assets $623,974.10, in- 
dividual deposits, $153,726.25, certified checks, $262,403. The prior 
and subsequent reports would indicate that the item certified checks 
was listed wrong through clerical error and that probably what was 
meant was time certificates deposit. The last report evidence 
that dated August 1921, and shows total assets, $658,054.93, in- 
dividual deposits, $177,959.30, time certificates depostis, $262,770.81. 
common knowledge that time certificates are usually issued for 
either six months one year, and Fremont State Bank Vincent, 
112 Wash. 493, 192 975, was held that, when original certificate 
deposit was taken the issuing bank, interest paid thereon and 
new certificate issued, the liability acerued, not when the original cer- 
tificate was issued, but when the new was issued. The lia- 
bility ordinary checking deposit accrues when the deposit 
made. Golden Cervenka, 278 Ill. 409, 116 273. also 
generally known that banking active business, representing, 
does the liquid assets the community. characterized rapid 
turnover and ordinarily the daily deposits bank average from 
per cent. its total deposits. further appears from the 
record this case that the capital stock the bank was $50,000 dur- 
ing the months Mr. Clark was connected with it. The district court 
for Cass County December 10, 1926, found that all the debts and 
liabilities said bank were $470,488.12, that all the corporate prop- 
erty had been exhausted and $307,965.98 realized therefrom, that $13,- 
500 had been realized from the double liability stockholders, and 
that there remained unpaid said time $149,022.14, and suit against 
the remaining stockholders, including Mr. Clark, was authorized. These 
findings, though not conclusive, were sufficient prima facie evidence 
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the facts therein found cast the burden disproving them 
Mr. Clark. Miller Connor, 177 Mo. App. 630, 160 582. And 
think that from these findings and from the facts above referred 
may found that there are the bank whose claims 
arose during the time Mr. Clark remained stockholder. fact, 
examination the pleadings, evidence and briefs this case 
convinces that all parties assumed during the trial that the in- 
debtedness arose while Mr. Clark remained stockholder. 

For the various reasons above set forth, the judgment appellee’s 
favor reversed and the cause remanded the district court, with 
instructions enter judgment against appellee for the sum 
$2,100, together with interest the rate per cent. per annum 
thereon from and after the 12th day March, 1927. 

Reversed. 


q 


